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General comment: 
ERSAR welcomes the draft report. The results of the Portuguese water sector in the last 20+ 
years have shown a huge progress, which has allowed Portugal to be in the forefront of the 
implementation of the human rights to water and sanitation. Despite this significant evolution, 
Portugal (and ERSAR in particular) has aimed to constantly adapt practices and policies that can 
give further contribution to those efforts, mainly by observing the international best practices. 
This analysis and the recommendations presented in the report are, thus, valuable insights to 
improve regulation and increase the country's compliance with the human rights to water and 
sanitation. 
ERSAR generically agrees with the facts outlined in the draft report. However, we find that some 
points are inaccurate and some other require clarification; we also suggest corrections to a 
couple of typos: 

Paragraph 15 

"(…) The Special Rapporteur reiterates that the right to sanitation should equally be proclaimed 
in the legislation. (…)" 
It is worth mentioning that current legislation, namely the Framework Environmental Law, 
already refers that the protection and management of water resources have the goal of 
ensuring the human right to water, as recognized by the UN, and the universal access to 
sanitation1. 

Paragraph 23. 
We suggest adding the following text in the end: 
"23. (…) fall under the jurisdiction of municipalities. (…) The provision of water and sanitation 
services, including the ownership of assets, is by law a public responsibility. However, private 
operators can participate in drinking water supply and sanitation services through a concession 
                                                
1 Law no. 19/2014, of 14 April, article 10, b). 
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contract to manage the service for a given period of years or by participating in the share capital 
of municipal companies." 

Paragraph 27 
"27. There is an additional model where both bulk and retail level water service provisions are 
operated under the delegated management model. For instance, Empresa Portuguesa das Aguas 
Livres (EPAL) - a State-owned service provider - operates both at the bulk and retail levels in the 
greater Lisbon area and only retail level services in the city of Lisbon.(…)" 
This statement is incorrect. We suggest replacing by: 
"27. There is an additional model where both bulk and retail level water service provisions are 
operated under the delegated management model. For instance, Empresa Portuguesa das 
Aguas Livres (EPAL) - a State-owned service provider - operates at the bulk level in the greater 
Lisbon area and both at the bulk and retail levels in the city of Lisbon.(…)" 

Paragraph 28 
"28. In continental Portugal, the Water and Waste Services Regulation Authority (ERSAR) was 
established in 2009 to provide recommendations and advice to water service providers on 
matters pertaining to interpretation of rules guiding the sector and the definition of tariffs. The 
regulatory responsibilities of ERSAR were further expanded to include defining the principles of 
tariff regulation, notably demanding economic and financial cost recovery, maintain affordability 
of services including through social tariffs, promotion of equity in tariff structures, and 
promotion of transparent tariff setting procedures." 
We suggest some corrections to the following text: 
"28. In continental Portugal, regulation witnessed a period of progressive development since 
20002, which led to the creation of the Water and Waste Services Regulation Authority (ERSAR) in 
2009. ERSAR aims to contribute to the organisation, legislation and information of the water 
sector, provide contractual regulation, quality of service, economic and drinking water regulation, 
and analyse consumer complaints. The regulatory responsibilities of ERSAR were further 
                                                
2 Decree-Law 362/98, of 18 November. 
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expanded to include defining the principles of tariff regulation, notably demanding economic 
and financial cost recovery, maintain affordability of services including through social tariffs, 
promotion of equity in tariff structures, and promotion of transparent tariff setting procedures." 

Paragraph 30 
"(…) The current indicator, which considers the average income in the municipalities, is far from 
capturing the economic burden on the poorest population and those in vulnerable situations. On 
the other hand, with a view to protecting those with·economic inability to pay for water, and 
sanitation, services, guidance for the water and sanitation service providers should be issued and 
mechanisms for protection of those groups should be implemented. (…)" 
It is worth mentioning that ERSAR has provided guidance to water operators regarding 
affordability issues. Among other examples, ERSAR issued in 2009 a tariff recommendation that 
foresaw the application of social tariffs to vulnerable households and outlined the structure and 
criteria for these tariffs. 

Paragraph38. 
In what regards the reference to the difference between the concession periods of the first and 
second generation concession contracts in Portugal, it should be noted that the longer periods 
refer to the second generation contracts. The reason for this is the fact that the concession 
period has to be long enough for the operator to recover the investment made. 

Paragraph 41 
The interpretation of article 54 of Decree no. 194/2009 does not seem correct. The cited rule 
means that, if the parties to the concession contract foresee that the IRR may reach twice the 
amount established in the contract, it is the (that is, to lower tariffs) municipality (and not the 
concessionaire) that has the right to review the contract, and such revision is to impose the 
sharing of benefits. 
The existing concessionaires may demand the revision of the contract according to what is 
stipulated in their respective contracts. Most contracts include a clause that identifies the 
situations that allow the concessionaire to demand such revision and correspond to the risks 
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that they do not assume. These clauses also allow the municipality to demand revision of the 
contract to share benefits in some situations (if some events occur that are more favourable 
than foreseen, such as demand higher than a certain limit), even though that never happened. 
This risk sharing is established in the moment of the award of the contract and represents an 
important premise of the bidding and, consequently, of the contract (and, therefore, cannot be 
changed, since contracts are awarded by public tendering).  
It also important to consider that an excessive transfer risks to private operators may have an 
impact on tariffs and affordability. 

Paragraph 42. 
"42. In the beginning of the 1990s, 89 per cent of the population had access to piped water 
supply services. Since then, the coverage increased to 95 per cent in 2011, reaching the goal 
identified in Portugal's former master water plan. According to the 2011 Census, 3,565,990 
housing units had access to water supply from a public network and 405,843 units from 
individual solutions. It was reported that 22,294 housing units did not have any water supply. A 
more recent survey by ERSAR, in 2015, showed that 96 per cent of housing units in continental 
Portugal had access to 'services from the public water supply system with most of the remaining 
situations solved through individual solutions such as a private well or borehole." 
Comment: 
This Point places information taken from the Census 2011, usually based on a national survey 
that includes the autonomous regions of the Azores and Madeira, on the same level of 
information provided by ERSAR, which is based on verified and audited data from water and 
sanitation services operators from mainland Portugal. We think that these differences are worth 
mentioning and data from census is not directly comparable with the one collected by ERSAR. 
For clarity and consistency, we suggest using only data from ERSAR when mentioning coverage 
of water services. The same applies to Point 44. 
We suggest replacing by: 
"42. In the beginning of the 1990s, piped water supply services coverage represented 89 per cent 
of the population. Since then, the coverage increased to 95 per cent of the households in 2011, 
reaching the goal identified in Portugal's former master water plan. The most recent data 



 

5/8 

provided by ERSAR in 2015, which is based on audited data from water and sanitation services 
operators shows that 96 per cent of housing units in continental Portugal had access to services 
from the public water supply system with most of the remaining situations solved through 
individual solutions such as a private well or borehole. More specifically, according to the 2011 
Census, it was reported that 22,294 housing units did not have any water supply." 

Paragraph 44. 
"44. Similarly in the area of sanitation, Portugal showed improvement: an increase in access to 
public sewerage systems was observed from 60 per cent in 1993 to 83 per cent in 2015. The 
majority of the remaining situations were solved through ·individual solutions such as septic 
tanks. More specifically, according to the 2011 Census, 3,931,508 housing units in Portugal have 
flushed toilets while 26,609 housing units did not have toilet in their houses. The census also 
showed that 3,080,452 households had access to sewerage system from public network while as 
20,257 households did not have access to any sewerage system." 
Comment: 
This Point places information taken from the Census 2011, usually based on a national survey 
that includes the autonomous regions of the Azores and Madeira, on the same level of 
information provided by ERSAR, which is based on verified and audited data from water and 
sanitation services operators from mainland Portugal. We think that these differences are worth 
mentioning and data from census is not directly comparable with the one collected by ERSAR. 
Furthermore, the Point mixes information about service coverage with information about toilets 
and sanitation equipment. For clarity and consistency, we suggest using only data from ERSAR 
when mentioning coverage of water services. 
We suggest replacing by: 
"44. Similarly in the area of sanitation, Portugal showed improvement: an increase in access to 
public sewerage systems was observed from 60 per cent in 1993 to 83 per cent in 2015. The 
majority of the remaining situations were solved through ·individual solutions such as septic 
tanks. More specifically, according to the 2011 Census, 26,609 households did not have toilet and 
20,257 did not have access to any sewerage system." 
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Paragraph 47. 
"47. Furthermore, for both water and sanitation, the disparity between urban and rural areas is 
still high. According to the 2011 Census, while there were one housing unit in an urban area that 
did not have access to water supply, sewage system and a toilet, there were three such 
households in a rural area without access to these services." 
Comment: 
As mentioned for Point 44, we believe that it is worth clarifying that this information refers to 
water and sanitation facilities and equipment. 
We suggest replacing by: 
"47. Furthermore, for both water and sanitation, the disparity between urban and rural areas is 
still high. According to the 2011 Census, while there were one housing unit in an urban area that 
did not have access to water supply, sewage system and a toilet, there were three such 
households in a rural area without access." 

Paragraph 52. 
It should be mentioned that Decreto-Lei 306/2007 is not the first one establishing the 
regulatory system for drinking water quality and transposing Directive 98/83/EC, since it 
replaced Decreto-Lei n.º 243/2001, de 5 de Setembro (the first to transpose such Directive) 

Paragraph 56. 
It is worth mentioning that ERSAR has recommended, at least since 2010 (see recommendation 
1/2010), that water providers should include in their bills information regarding water quality. 

Paragraph 72. 
"72. According to the information received from the Portuguese government, in 2015 
approximately 25.9 million USD was available for water abstraction and distribution and 33.9 
million USD for collection and treatment of sanitation. However, the Special Rapporteur was not 
able to find information on how Portugal deals with the problem of aging infrastructure." 
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We find there is a lack of relevant information in the second part of this statement. In fact, 
Portugal has developed policy and regulatory measures to deal with the issue of ageing 
infrastructure. These include, for example: 

 The obligation impending on every water services operator serving more than 30 000 
inhabitants to maintain a programme for infrastructure asset management3. 

 Targeting investment in water networks for efficiency gains. Access to public funding 
(namely, EU funding) now depends on a regulatory assessment based on the quality of 
service and economic indicators that include high priority to infrastructure 
rehabilitation4; 

 The establishment by ERSAR of indexes to measure asset knowledge and the 
implementation of strategic asset management by water and wastewater services 
operators. These indexes were drawn to induce operators to better manage their 
assets5 and were recently adapted to better assess how operators are dealing with 
aging infrastructure6. 

Correction of typos: 
Paragraph 2. 

 "Municipality of Celorica de Basto" replace by "Municipality of Celorico de Basto"; 
 "Cabecceiras de Basto" replace by "Cabeceiras de Basto. 

Footnote no. 12. 
 "Decree-Law no. 72/2016. Of 4 November" replace by "Decree-Law no. 92/2013, of 11 

July". 
Footnote no. 13. 

                                                
3 Decree-Law nº 194/2009, of 20 August, article 8, no. 5, b). 
4 PENSAAR 2020, Vol. 2, Objetivo Operacional 3.4 | Gestão eficiente de ativos e aumento da sua reabilitação, p. 37. 
5 ERSAR 2012. Guia Técnico 19 - Guia de avaliação da qualidade dos serviços de águas e resíduos prestados aos utilizadores - 2.ª geração do sistema de avaliação. ERSAR. Lisboa. 
6 ERSAR 2016. Guia Técnico 21 - Desenvolvimento e implementação de processos de gestão patrimonial de infraestruturas. ERSAR. Lisboa. 
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 Decree-Law 90/2009, of 9 April replace by "Decree-Law no. 194/2009, of 20 August". 
Footnote no. 20. 

 "Decree 277/200917" replace by "Decree-Law no. 277/2009, of 2 October". 
Paragraph 38. 

 "Decree 372/939" replace by "Decree- Law no. 372/93, of 29 October". 
Paragraph 41. 

 "For instance, the Decree 194/2009 of 20 August establishing the judicial regime of 
municipal services (…)" replace by "For instance, the Decree-Law no. 194/2009, of 20 
August establishing the legal regime of municipal services (…)". 


