ASSEMBLEIA DA REPUBLICA
COMISSAO DE ASSUNTOS CONSTITUCIONAIS,
DIREITOS, LIBERDADES E GARANTIAS

Exmo. Senhor
Presidente da Comissio de Assuntos
Europeus

Oficio n° 764/X1/1* — CACDLG /2010 Data: 13-10-2010

ASSUNTO: Parecer — COM (2010) 392, SEC (2010) 907 e SEC (2010) 908.

Para os devidos efeitos, junto se envia parecer sobre a iniciativa europeia
"COM(2010)392 - Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT
AND OF THE COUNCIL on the right to information in criminal proceedings; SEC
(2010) 907 - Commission staff working document - Impact assessment accompanying
the Proposal for a Directive of the European Parliament and of the Council on the right
to information in criminal proceedings e SEC(2010)908 - Commission staff working
document - summary of the impact assessment accompanying the Proposal for a
Directive of the European Parliament and of the Council on the right to information in
criminal proceedings”, que foi aprovado com os votos a favor do PS, PSD e CDS-PP,
contra do PCP e abstengéo do BE, na reunido de 13 de Outubro de 2010 da Comisséo de

Assuntos Constitucionais, Direitos, Liberdades e Garantias.

Com os melhores cumprimentos, .-

O Presidente da Comissdo
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7 SSEMBLEIA DA REPUBLICA

Comissao de Assuntos Constitucionais, Direitos, Liberdades e
Garantias

Parecer
COM (2010) 392, SEC (2010) 907 ¢ SEC (2010) 908.

PROPOSTA DE DIRECTIVA DO PARLAMENTO EUROPEU E DO CONSELHO
RELATIVA AO DIREITO A INFORMACAO NOS PROCESSOS PENAIS

1. Nota preliminar

A Comiss@o de Assuntos Constitucionais, Direitos, Liberdades e Garantias recebeu da
Comisséo de Assuntos Europeus a iniciativa indicada em epigrafe, apresentada pela
Comissdo Europeia, sobre a matéria de cooperagdo criminal, em cumprimento do
disposto no artigo 7.° da Lei n° 43/2006, de 25 de Agosto, relativa ao
“acompanhamento, apreciagdo e pronincia pela Assembleia da Republica no dmbito
do processo de construgdo da Unido Europeia” e para os efeitos previstos no Protocolo
n.° 2 relativo a aplicagfio do Principio da Subsidiariedade, anexo ao Tratado da Unifio

Europeia (TUE) e ao Tratado sobre o Funcionamento da Unido Europeia (TFUE).

A presente iniciativa é a segunda etapa do “Roteiro para o refor¢o dos direitos
processuais” adoptado pelo Consetho a 30 de Novembro de 2009, em que a Comissdo é
convidada a apresentar propostas numa base progressiva com vista & adop¢fio de um
conjunto minimo de direitos processuais no quadro dos processos penais nos Estados-

Membros. Assim, a proposta de directiva relativa ao direito a informag&o nos processos



penais, ora em analise, deve ser considerada como um dos elementos de um pacote

legislativo abrangente a apresentar nos proximos anos.

Recorde-se que a primeira etapa deste “Roteiro para o refor¢o dos direitos processuais”
culminou com a aprovagdo da directiva relativa ao direito a interpretagdo e a tradugdo,
no passado dia 8 de Outubro. Esta Comissdo Parlamentar acompanhou o processo
legislativo que deu origem a esta directiva, cuja relatora foi a ora signatéria e cujos

pareceres se anexam (anexos 1, 2 ¢ 3).

A Comissédo procedeu a uma avaliagdo de impacto da presente proposta que deu origem
as iniciativas SEC(2010) 907 — Impact Assessment e SEC(2010) 908 - Summary of the

impact assessment (anexo 4).

Deve, nesta sede, referir-se a Comunicag¢do da Comissdo ao Parlamento europeu, ao
Conselho, ao Comité Econdmico e Social Europeu e ao Comité das Regides para a
realizagdo de um espago de liberdade, de seguranga e de justica para os cidaddos
europeus, de 24 de Abril de 2010 [COM (2010) 171 final] que coloca o enfoque da
ac¢do da Unido Europeia na promogdo da Europa para os cidaddos. Para realizar este
objectivo considera que o respeito pela pessoa e da dignidade humana, a liberdade e a
solidariedade sdo valores que preservamos permanentemente perante a evolugdo

constante da sociedade e das tecnologias.

Acresce que, no dominio da protec¢do dos direitos fundamentais, entende a Comissdo
que € essencial dar plena eficécia a protecg¢fio dos direitos consagrados na Carta dos
Direitos Fundamentais da Unido Europeia, devendo nortear o conjunto das iniciativas

legislativas e politicas da Unifio europeia.

E neste quadro que se insere a analise da proposta de directiva sub judice. O direito
penal é um dominio de ac¢@o da unido Europeia relativamente novo em relagio ao qual
o Tratado de Lisboa estabelece um quadro juridico claro. No dominio da justi¢a penal,
trata-se de uma estratégia que respeita a subsidiariedade e a coeréncia € que deve
garantir a politica de aproximac&o do direito penal e do direito processual penal da UE.
Razdo pela qual se deve desenvolver uma estreita cooperagéo entre o Parlamento

Europeu, os Parlamentos Nacionais ¢ o Conselho, que garanta dar prioridade ao



principio do reconhecimento mutuo que inclua mecanismos de protecgéo dos direitos

dos suspeitos e normas minimas comuns para facilitar a aplicag@o deste principio.

2. Historico comunitario

o artigo 6.°, n.° 3, do Tratado da Unifo Europeia (TUE) prevé que os direitos
fundamentais, tal como os garante a CEDH e resultam das tradigdes constitucionais
comuns aos Estados-Membros, constituem principios gerais do direito da Unifio. O
artigo 6.°, n.° 1, do TUE, estabelece que a Unifo reconhece os direitos, as liberdades e
os principios enunciados na Carta dos Direitos Fundamentais da Unifio Europeia, de 7
de Dezembro de 2000, com as adaptagdes que lhe foram introduzidas em 12 de
Dezembro de 2007, em Estrasburgo, e que tem o mesmo valor juridico que o TFUE e o
TUE. A Carta aplica-se as institui¢des e aos Estados-Membros da UE quando aplicam o
direito da Uni&o, em dominios como a cooperagio judicidria em matéria penal na Unifio

Europeia.

Decorre das conclusdes da Presidéncia do Conselho Europeu de Tampere, que o
reconhecimento mutuo deve tornar-se a pedra angular da cooperagio judicidria,
acrescentando que o reconhecimento mutuo «e a necesséaria aproximacdo da legislagdo

facilitariam [...] a protec¢do judicial dos direitos individuais».

Conforme a Comunicago da Comissio ao Conselho e ao Parlamento Europeu, de 26 de
Julho de 2000, relativa ao reconhecimento mituo de decisSes finais em matéria penal,
«ndo s6 importa velar por que o tratamento dos suspeitos € os direitos da defesa nio
sejam afectados negativamente pela aplicagdio do principio [do reconhecimento mutuo],

como ha que garantir o reforgo das salvaguardas ao longo de todo o processo».

Esta foi a posi¢do consagrada no Programa de medidas destinadas a aplicar o principio
do reconhecimento mutuo das decisdes penais, adoptado pelo Conselho e pela
Comisséo, que indica que «a dimensio do reconhecimento mutuo depende em grande
medida da existéncia e do contetido de determinados pardmetros que condicionam a

eficacia do exercicio».



Estes pardmetros incluem, como atrés foi referido, os mecanismos de protec¢do dos
direitos dos suspeitos (pardmetro 3) e a definicio de normas minimas comuns
necessarias para facilitar a aplicagdo do principio do reconhecimento mutuo (parimetro
4). A presente proposta de directiva pretende concretizar o objectivo de reforcar a

proteccdo dos direitos individuais.

A 30 de Novembro de 2009, o Conselho «Justiga» adoptou um Roteiro para o reforgo
dos direitos processuais dos suspeitos ou acusados em processos penais, que apela a
adopgéo de cinco medidas, abrangendo os direitos processuais mais fundamentais, com
base numa abordagem progressiva, e convida a Comissdo a apresentar as propostas
necessarias para o efeito. O Conselho tem reconhecido o fraco empenho da Unifo
Europeia na protec¢do dos direitos fundamentais das pessoas em processos penais. Os
beneficios da legislagdo da UE neste dominio far-se-4 sentir quando as medidas
estiverem consagradas em diplomas legais. A segunda medida prevista no Roteiro

refere-se ao direito a informag3o.

O Programa de Estocolmo, adoptado pelo Conselho Europeu de 10 e 11 de Dezembro
de 2009, reafirmou a importancia dos direitos individuais nos processos penais como
um valor fundamental da Uni%o e uma componente essencial da confianga mutua entre
os Estados-Membros e da confianga dos cidaddos na UE. De acordo com o Conselho, a
protecgdo dos direitos fundamentais individuais podera suprimir os obstaculos a livre

circulagéo.

3. O Direito a Informagio na Carta Europeia dos Direitos do Homem

O direito a informagdo ndo ¢ expressamente referido na CEDH, mas h4 jurisprudéncia
que exige que as autoridades judiciais tomem medidas positivas a fim de assegurar o
cumprimento efectivo do artigo 6.° da CEDH, que estipula que:

O acusado tem, como minimo, os seguintes direitos:

a) Ser informado no mais curto prazo, em lingua que entenda e de forma minuciosa,

da natureza e da causa da acusagdo contra ele formulada;

b) Dispor do tempo e dos meios necessdrios para a preparag¢do da sua defesa;



Refira-se que também o Tribunal Europeu dos Direitos do Homem estabelece que as
autoridades devem adoptar uma abordagem activa com vista a fornecer ao suspeito a

informagio sobre o direito a assisténcia juridica gratuita.

Acresce que da conjugagdo dos artigos 5.°, n.° 2, e 6.°, n.° 3, alinea a), da CEDH se
impde as autoridades judiciais a obrigagdo de informar o suspeito sobre a natureza ¢ a
razdo da acusacdo, a fim de lhe permitir compreendé-la, preparar a sua defesa e

contestar a legalidade da sua detengéo.

Apesar de ambos os artigos especificarem a informagfo exigida, circunscrevem-se a
informacdo factual sobre os motivos da detengdo, bem como & natureza e razéo da
acusagdo e respectiva base juridica. O volume da informag¢fo a comunicar aos acusados
depende da natureza e da complexidade do processo, dado que o artigo 6.° n.° 3, alinea
b), prevé que a pessoa deve dispor do «tempo e dos meios necessdrios» para a
preparacdo da sua defesa, o que pode variar consoante as circunstincias do processo.
Dai que as autoridades possam ser obrigadas a tomar medidas adicionais a fim de

assegurar a compreensdo efectiva da informagéo pelo suspeito.

De acordo com a exposicdo de motivos da proposta de directiva, a jurisprudéncia do
TEDH revela que a maioria dos problemas que se verifica em matéria de cumprimento
da lei se prende com as medidas positivas destinadas a garantir um julgamento
equitativo. Ndo sendo suficiente assegurar a disponibilidade da informag¢3o, de modo a

fornecé-la ao suspeito se este a solicitar.

Estas s3o razdes que determinaram a elaboragfio da proposta em analise, cumprindo o
mandato desenhado no «Roteiro para o reforgo dos direitos processuaisy, estabelecendo
requisitos minimos a nivel da UE quanto a informagdo a prestar aos suspeitos e
acusados sobre os seus direitos processuais e as acusagbes que sobre eles recaem.
Promove-se assim a aplicagio da Carta dos Direitos Fundamentais, nomeadamente, dos
seus artigos 6.°, 47.° ¢ 48.°, com base nos artigos 5.° ¢ 6.° da CEDH, conforme
interpretados pelo TEDH.



4. Direito a informagiio do Cédigo de Processo Penal Portugués

O quadro legislativo portugués estabelece diversas regras relativas ao direito a
informagdo dos arguidos. Nos termos do artigo 27.°, n.° 4 da Constitui¢do da Republica
Portuguesa, toda a pessoa privada da liberdade deve ser informada imediatamente e de
forma compreensivel das razdes da sua prisdo ou detengdo e dos seus direitos.
Efectivamente, ao detido € exibido e entregue uma cépia do mandado de detengdo que
contém as seguintes informaces: data da emissio e a assinatura da autoridade judiciaria
ou de policia criminal competentes; a identificagdo da pessoa a deter ¢ a indicagdo do
facto que motivou a detengio e das circunstincias que legalmente a fundamentam
(artigo 258.° CPP). Acresce que no estatuto dos direitos e deveres processuais do
arguido se inclui o direito de o arguido, em qualquer fase do processo, salvas as
excepedes da lei, ser informado, quer dos factos que lhe sdo imputados antes de prestar
declaragdes perante qualquer entidade, quer dos direitos que lhe assistem (artigo 61.°
CPP).

No primeiro interrogatério judicial de arguido detido, o juiz deve informé-lo dos
direitos que lhe assistem, dos motivos da detengdio, dos factos que lhe sdo
concretamente imputados ¢ dos elementos do processo que indiciam os factos
imputados. No entanto, o juiz pode ndo comunicar estes elemntos se a sua divulgagdo
puser em causa a investigag8o do processo, dificultar a descoberta da verdade ou criar
perigo para a vida dos participantes processuais ou das vitimas do crime (artigo 141.°
CPP). Esta regra também se aplica para a fundamentagéo do despacho de aplicagio das
medidas de coacgdo (artigo 194.°, n.° 4, alinea b) CPP).

A regra do processo penal portugués ¢ a da publicidade do processo, tendo os sujeitos
processuais acesso ao processo. Sendo certo que existem excep¢des a regra da
publicidade, nomeadamente se o Ministério Publico entender que os interesses da
investigacdio ou os direitos dos sujeitos processuais o justifiquem, pode determinar a
aplicagéio ao processo, durante a fase de inquérito, do segredo de justiga, ficando essa

decisdo sujeita a validagdo pelo juiz de instrugo.



5. Objectivos e conteitdo da proposta

O objectivo da proposta de directiva é, pois, criar um quadro normativo minimo e
comum entre os Estados-membros, nos respectivos regimes processuais penais,
relativamente ao direito & informacgfo dos suspeitos e acusados sobre os seus direitos
processuais e acusagles que sobre eles recaem. A Comissdo Europeia refere que,
através deste patamar comum se facilitard, quer a aplicagdo do principio do
reconhecimento mudtuo das sentencas € decisdes judiciais, quer o funcionamento da

cooperagdo judicidria entre os Estados-membros.

Sendo o objectivo refor¢ar os direitos individuais nos processos penais, a iniciativa

europeia em andlise propde, em sintese, as seguintes medidas:

- Dever de os Estados membros assegurarem que qualquer pessoa que seja
suspeita ou acusada de ter cometido uma infrac¢io penal receba rapidamente
informagées sobre os seus direitos processuais numa linguagem simples e acessivel,
em especial dos direitos de acesso a um advogado, de informag¢fio das acusagdes

formuladas, do direito & interpretacio e a tradugdo e do direito de comparecer

rapidamente perante um tribunal em caso de detengio;

- No caso de detencio, o detido deve receber uma Carta de Direitos com a
informagéo acima referida, numa linguagem simples, podendo conserva-la na sua posse
durante todo o periodo em que for privado da liberdade; no caso de ser uma crianga, nfo
saber ler ou for ambliope, os Estados-membros devem assegurar a criagdo de um
mecanismo que permita a comunica¢dio daquelas informagdes, nomeadamente a
notificagdo oral, sendo certo que devera ficar registada de forma a permitir a verificagfio

do seu conteudo;

- Direito de acesso dos suspeitos e acusados que forem detidos aos documentos do

processo que sejam pertinentes para determinar a legalidade da sua detencio;

- Direito de acesso ao processo apés a conclusio da investigagio;



- Direito de recurso no caso de existir violagdo do direito a informagfio nos termos

acima referidos;

- Formagdo das autoridades policiais e judicidrias relativamente as obrigagdes

previstas no diploma em analise.

6. Principio da subsidiariedade

O Principio da Subsidiariedade exige que a Unido Europeia nio tome medidas em
dominios de competéncia partilhada, a menos que “os objectivos da ac¢fio considerada
ndo possam ser suficientemente alcangados pelos Estados-Membros, tanto ao nivel
central, como ao nivel regional e local, podendo contudo, devido as dimens&es ou aos
efeitos da acgdo considerada, ser mais bem alcangados ao nivel da Unifio”, conforme o

art. 5.°, n.° 3 do Tratado da Unido Europeia (TUE).

Nos termos do art. 4.°, n.° 2, alinea j), conjugado com o art. 82.°, n.° 2, alinea b), ambos
do Tratado sobre o Funcionamento da Unido Europeia (TFUE), a Unido dispoe de
competéncia partilhada no que concerne ao espago de liberdade, seguranga e justica, no
dmbito do qual desenvolve uma politica comum de cooperagdo judicidria assente no
principio do reconhecimento mutuo, devendo o Parlamento Europeu e o Conselho, de
acordo com o processo legislativo ordinario, adoptar regras minimas que incidam sobre
os direitos individuais em processo penal, de forma a facilitar o reconhecimento mutuo
das sentengas e decisdes judiciais e a cooperagdo policial e judiciaria. Esta proposta de

directiva estd, assim, em conformidade com o TFUE.

A proposta de directiva visa concretizar ¢ densificar a legislagdo e a jurisprudéncia
europeias. Estd em conformidade e aprofunda as normas relativas a esta matéria da
Carta dos Direitos Fundamentais da Uni%o Europeia ¢ da Convengfio Europeia para a
Protec¢do dos Direitos do Homem e das Liberdades Fundamentais ¢ a jurisprudéncia do

Tribunal Europeu dos Direitos do Homem.



Da conjugagdo dos preceitos acima referidos decorre que a presente proposta de
directiva se encontra em conformidade com o Principio da Subsidiariedade, pois a
Unido Europeia tem competéncias partilhadas nestes dominios com os Estados-
Membros, mas os objectivos que visa atingir com esta medida sio melhor prosseguidos

e alcangados com uma acg@o da Unido.

Nio obstante a verificagdo do cumprimento, em geral, do principio da subsidiariedade,
merecem uma reflexdo algumas das disposi¢des da directiva que possam colocar em
causa ou prejudicar a estrutura e os aspectos fundamentais do sistema de justica penal
de cada Estado-membro. Efectivamente, a directiva, ao equiparar o suspeito e o acusado
com o mesmo grau de direitos processuais, pode colidir com os sistemas que ndo
estabelecem o suspeito como sujeito processual. Por outro lado, a possibilidade prevista
neste diploma de o suspeito ou acusado poder ter acesso, em qualquer fase do processo
penal, aos documentos do processo que sejam pertinentes para determinar a legalidade
da detengdo carece de ser compatibilizada com os interesses e a eficacia da
investigagdo. Acresce que é necessario definir no diploma qual a entidade competente
para valorar quais os documentos importantes a que o acusado tenha acesso para

verificar a legalidade da respectiva detengéo.

7. Parecer

Face ao exposto, ¢ nada mais havendo a acrescentar, a Comissdo Parlamentar de
Assuntos Constitucionais, Direitos, Liberdades ¢ Garantias propde que o presente
parecer seja remetido a Comisséio dos Assuntos Europeus, para apreciagéo, de harmonia

com o disposto no n.° 3 do artigo 7.° da Lei n.° 43/2006, de 25 de Agosto.

Palacio de Sio Bento, 13 de Outubro de 2010

A Deputada Relatora, O Presidente da Comisséo,
P G up{mo@&i
(Ana Catarina Mendes) (Osvaldo de Castro)






"ASSEMBLEIA DA REPUBLICA
COMISSAO DE ASSUNTOS CONSTITUCIONAIS,
DIREITOS, LIBERDADES E GARANTIAS

EXMO. SENHOR )
PRESIDENTE DA COMISSAO DE
ASSUNTOS EUROPEUS

Oficio n° 581/1* — CACDLG (pés RAR) /2009 Data: 16-07-2009

ASSUNTO: Parecer sobre Projecto-Piloto da COSAC (teste de subsidiariedade) —
Proposta de Decisio-Quadro do Conselho sobre o direito 2

interpretacéio e a tradugiio emb 'pro'c'esso penal (2009/JL.S/047) - COM
(2009) 338 e SEC 915 e 916.

" Conforme solicitado por V. Exa. através do oficio n° 340/4* — 17.1 - CAE/2009
de 16-07-2009, junto se envia i)arecer sobre o Projecto-Piloto da COSAC (teste de
subsidiariedade) — Proposta de Decisfo-Quadro do Con_Selho sobre o direito a
interpretagfio e a tradugo em processo penal (2009/JLS/047) — COM (2009) 338 e
SEC 915 e 916, cujas Conclusdes e Parecer foram aprovados por unanimidade, com
auséncia do CDS-PP, BE ¢ PEV, na reunifio do dia 16 de Julho de 2009, da Comisso

de Assuntos, Constitucionais, Direitos, Liberdades e Garantias.

Com os melhores cumprimentos,

O Presidente da Comisséio
ASSEMBLEIA DA REPUBLICA /
Diviso de Apoto as Comissdes
CACDLG v
he fio 321339, (Osvaldo de Castro)
Ferrrdn/Soido n.‘,SE l Duta:;L&/ _03/ '
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DIREITOS, LIBERDADES E GARANTIAS

PARECER

COM/2009/338 FIN - COUNCIL FRAMEWORK DECISION on the right to

interpretation and to translation in criminal proceedings

[SEC (2009) 915 - COMMISSION STAFF WORKING DOCUMENT -Proposal fora
Council Ffamework Decision on the right to interpretation and to translation in
criminal proceedings - Accompanying the Proposal for a FRAMEWORK
DECISION on the right to interpretation and to translation in criminal
proceedings - IMPACT ASSESSMENT] |

' ISEC (2009) 916 - COMMISSION STAFF WORKING DOCUMENT -
Accompanying the Proposal for a COUNCIL FRAMEWORK DECISION on the

right to interpretation and to translation in criminal proceedings - SUMMARY OF
THE IMPACT ASSESSMENT]

L. Nota Introdutéria

A Comissdo de Assuntos Constitucionais, Direitos, Liberdades e Garantias recebeu a
COM/2009/338 FIN, referente a “Proposal for a FRAMEWORK DECISION on the
right to interpretation and to translation in criminal proceedings - Proposta de \
Decisdo Quadro com vista a garantir o direito a interprete e tradﬁgao no ambito do
processo penall” remetida pela Comissdo de Assuntos Europeus, em cumprimento
do disposto no artigo 7° da Lei n° 43/2006, de 25 de Agosto, relativo ao
“acompanhamento, apreciagio e promiincia pela Assembleia da Repiiblica no dmbito do
processo de construgio da Unido Europeia”.

! Traduggo livre
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Importa igualmente referir que a proposta em apreco foi remetida 4 Comissio de
Assuntos Constitucionais, Direitos, Liberdades e Garantias acompanhada de dois
documentos de trabalho {SEC (2009) 915 e SEC (_2009) 916} qlie estiveram na sua base
e a partir dos quais foi a exarada a proposta em discussdo, pelo que a sua abordagem
significa necessariamente a anélise dos documentos de trabalho que estiveram na sua

origem.

Uma nota final para registar que, além de a presente andlise se debrugar sobre trés -
documentos distintos, 0s mesmos apenas estavam disponiveis em versio inglesa,

pelo que poderéo sufg-ir eventuais falhas nesta tentativa de traducéo “ad hoc”.

II. Considerandos

1. Enquadramento
A diversidade linguistica é um desafio para a Europa, mas, na nossa opinido, é um

desafio compensador (Amin Maalouf, Grupo de Intelectuais para o Diélogo‘

Intercultural).

A Unido Europeia ¢ fundada na “unidade na diversidade”: diversidade de culturas,
de costumes e de credos - e de linguas. Além das 20 linguas oficiais ‘da Unido, h4
cerca de 60 outras linguas indigenas e ainda numerosas linguas faladas pelas

comunidades migrantes.

E a diversidade que faz da Uniso Europeia aquilo que ela é: nfo um cantinho no qual
as diferencas se esbatem, mas uma casa comum, na qual a diversidade é celebrada e
onde as nossas muitas linguas maternas constituem uma fonte de riqueza e uma via

aberta para uma maior solidariedade e compreensdo mttua.
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A Unido Europeia adopta legislacdo que é directamente vinculativa para os seus
cidaddos. E, pois, uma condigdo indispensﬁvel para a legitimidade e transparéncia
democraticas da Unifo, que os cidados tenham a possibilidade de comunicar com as
suas instituic3es, ler a legislacéo da FUE na sua prépria lingua nacional e participar no
projecto europeu sem encontrar quaisquer barreiras lingufsticas. O primeiro
regulamento de sempre adoptado pelo Conselho? define, por conseguinte, a
Comunidade Eﬁropeia como uma entidade multilingue, estipula que a legislagdo
deve ser publicada nas linguas oficiais e exige que as suas institui¢des tenham

contactos com os cidaddos nas linguas oficiais da sua escolha.

Numa preocupacdo de equidade e de transparéncia, a Unido mantém um importante
servico publico em linha, que dé4 acesso 2 legislagdo e a jurisprudéncia da Uniéo;
trata-se do servico EUR-Lex, que ¢ inteiramente multilingue e cobre as 20 linguas

oficiais3.

2, Justificacio da Proposta

A presente proposta visa estabelecer normas minimas comuns relativamente a certos
direitos processuais aplicdveis no 4&mbito dos processos penais na Unisio Europeia,
‘em concreto o direito de o acusado se fazer assistir gratuitamente por intérprete, se

nao compreender ou nio falar a lingua usada no processo.

Esta iniciativa pretende garantir os direitos das pessoas que enfrentam processos e

que nio entendem, nem se conseguem expressar na lingua em que correm os

ZE ‘Regulamento n.° 1, de 1958, que estabelece o regime linguistico da Comunidade Econémica
uropeia.
3

hitp://europa.eu.int/eur-lex/lex
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procedimentos. A existéncia de normas e procedimentos comuns provém, e facilita

alias, da aplicac¢do do principio de _recohhecimento mutuo.

No que concerne a base juridica, a proposta em aprego decorre do artigo 31° do
Tratado da Unifio Europeia e da necesséria acgdo comum da UniGo Europeia no
dominio da cooperagao judiciéria em matéria penal. Esta disposigdo estabelece que a
UE pode desenvolver uma “acgio comum” para assegurar a compatibilidade das
normas aplicdveis, se necessdrio, para melhorar a cooperagdo. A cooperagio
judiciaria, e em especial o reconhecimento mituo, é uma situagio em que a
compatibilidade é necesséria para melhorar a cooperagdo. E por esta razio que os
pardmetros do Programa de reconhecimento muatuo incluem “mecanismos de
proteccdo dos direitos [...] dos suspeitos” (pardmetro 3) e “normas minimas comuns
necessdrias para facilitar a aplicacdo do principio do reconhecimento mutuo”

(parametro 4).

3. Fundamentos da Proposta

e O artigo 6° do Tratado da Unido Europeia (TUE) determina que a Unifo
respeitaré os direitos fundamentais tal como os garante a Convengao Europeia
de Salvaguarda dos Direitos do Homem e das Liberdades Fundamentais
(CEDH) e tal como resultam das tradiqéés constitucionais comuns aos
Estados-Membros;- _

e Além disso; em Dezembro de 2000, a Comisséo Europeia, o Conselho e o
Parlamento assinaram conjuntamente e proclamaram solenemente a Carta dos
Direitos Fundamentais da Unido Europeia;

e Segundo as conclusdes da Presidéncia do Conselho Europeu de Tampere4, o

reconhecimento mutuo deveria tornar-se a pedra angular da cooperagdo

4 15 e 16 de Outubro de 1999.
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judicidria, mas o reconhecimento matuo "... e a necess4ria aproximacdo da

legislagdo facilitariam [...] a protecgdio judicial dos direitos individuais"s.

A presente proposta concretiza o objectivo declarado de reforcar a protecgdo dos

direitos de todos os suspeitos e arguidos de uma forma geral.

Oferecer um nivel equivalente de protecgio aos suspeitos e arguidos em toda a Unido
Europeia através destas normas minimas comuns devera facilitar a aplicagib do
principio do reconhecimento mituo, tal como enunciado na Secgdo 5 intitulada "O

principio do reconhecimento mttuo". Em Tampere, os Chefes de Estado e de

Governo recomendaram esta "necessaria aproximagio" da legislacao.

Ao procurar melhorar os direitos que garantem um processo equitativo de um modo
geral, a proposta em anslise permitir4 igualmente assegurar um nivel razoavel de
proteccdo dos suspéitos e arguidos estrangeiros em especial, uma vez que diversas

medidas se destinam especificamente a estas pessoas.

Cabe aos Estados-Membros assegurar que os cidadios da UE beneficiam da devida
proteccao se se encontrarem implicados em processos penais num Estado-Membro

de que nio sejam nacionais.

¢ A Convengio Europeia dos Direitos do Homem (CEDH)
Todos os Estados-Membros dispsem de sistemas de justica penal que satisfazem as
obrigacdes impostas pelos artigos 5° (direito & liberdade e seguranca) e 6° (direito a

um julgamento equitativo) da CEDH, gragas a um leque de garantias processuais.

Conclusso 33.
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Uma maneira de o conseguir seria encontrar um acordo entre os Estados-Membros

sobre uma concepgio de "processo equitativo" comum a toda a Uniéo.

Embora seja normal e conveniente que cada Estado-Membro defina o seu préprio
sistemna de justica penal, as discrepancias processuais no que diz respeito a estas

garantias fundamentais dever&o ser reduzidas ao minimo. -

Artigo 5.°
(Direito a liberdade e seguranca)

1- Toda a pessoa tem direito a liberdade e seguranca. Ninguém pode ser privado da

sua liberdade, salvo nos casos seguintes e de acordo com o procedimento legal:

a) Se for preso em consequéncia de condenagdo por tribunal

competente;

b) Se for preso ou detido legalmente, por desobediéncia a uma deciséo
tomada, em conformidade com a lei, por um tribunal, ou para garantir

o cumprimento de uma obrigag3o prescrita pela lei;

c) Se for preso e detido a fim de comparecer’perante a autoridade
judicial competente, quando houver suépeita razoavel de ter cometido
uma infraccdo, ou quando houver motivos razodveis para crer que €
necessério impedi-lo de cometer uma infraccdo ou de se por em fuga

depois de a ter cometido;

d) Se se tratar da detenc@o legal de um menor, feita com o proposito de
o educar sob vigilancia, ou da sua detengdo legal com o fim de o fazer

comparecer perante a autoridade competente;
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e) Se se tratar da detengdo legal de uma pessoa suéceptivel de propagar
uma doenga contagiosé, de um alienado mental, de um alcoélico, de

um toxicémano ou de um vagabundo;

f) Se se tratar de prisdo ou detencdo legal de uma pessoa para lhe
impedir a entrada ilegal no territério ou contra a qual estd em curso um

“processo de expulsio ou de extradi¢do.

2- Qualquer pessoa presa deve ser informada, no mais breve prazo e em lingua que

compreenda, das razoes da sua prisdo e de qualquer acusacio formulada contra ela.

3- Qualquer pessoa presa ou detida nas condigdes previstas no paragrafo 1, alfnea c),
do presente artigo deve ser apresentada imediatamente a um juiz ou outro
magistrado habilitado pela lei para exercer funcdes judiciais e tem direito a ser
julgado num prazo razoével, ou posta em liberdade durante o pfocéséo. A colocagdo |
em liberdade pode estar condicionada a uma garantia que assegure a comparéncia

do interessado em jufzo.

4- Qualquer pessoa privada da sua liberdade por prisdo ou detencdo tem direito a
recorrer a um tribunal, a fim de que este se pi'onuncie, em curto prazo de tempo,

sobre a legalidade da sua detengéo e ordene a sua libertaggo, se a detencdo for ilegal.

5- Qualquer pessoa vitima de prisio ou detencio em condi¢Bes contrarias as

disposicdes deste artigo tem direito a indemnizagcao.

Artigo 6.°

(Direito a um julgamento equitativo)
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1- Qualquer pessoa tem direito a que a sua causa seja examinada, equitativa e
publicamente, num prazo razodvel por um tribunal independente e impércial,
estabelecido pela lei, o qual decidira, quer sobre a determinacdo dos seus direitos e
obrigacSes de caracter civil, quer sobre o fundamento de qualquer acusagdo em
matéria penal dirigida contra ela. .O'julgamento deve ser publico, mas o acesso a sala
de audiéncias pode _Ser proibido a imprehsa ou ao publico durante a totalidade ou
parte do processo. Quando a bem da moralidade, da ordem publica ou da seguranca
nacional numa sociedade democratica, quando os interesses de menores ou a
protecgio da vida privada das partes no proéeséo 0 exigirem, ou, na medida julgada
estritamente necessédria pelo tribunal, quando, em circunstancias especiais, a

publicidade pudesse ser prejudicial para os interesses da justica.

2- Qualquer pessoa acusada de uma infracgdo presume-se inocente enquanto a sua

culpabilidade néo tiver sido legalmente provada.
3- O acusado tem, como minimo, os seguintes direitos:

a) Ser informado no mais curto prazo, em lingua que entenda e de
forma minuciosa, da natureza e da causa da acusagido contra ele

formulada;

b) Dispor do tempo e dos meios necessérios para a preparacio da sua

defesa;

¢) Defender-se a si préprio ou ter a assisténcia de um defensor da sua
escolha e, se ndo tiver meios para remunerar um defensor, poder ser
assistido gratuitamente por um defensor oficioso, quando os interesses

da justica o exigirem;
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d) Interrogar ou fazer interrogar as testemunhas de acusagdo e obter a
convocagdo e o interrogatério das testemunhas de defesa nas mesmas

condicGes que as testemunhas de acusagio;

e) Fazer-se assistir gratuitamente por intérprete, se nio compreender ou

nio falar a lingua usada no processo.

e A Carta dos Direitos Fundamentais da Unio Europeia (Carta)

Em Dezembro de 2000, a Comisséo Europeia, 0 Conselho e o Parlamento Europeu
‘assinaram conjuntamente e proclamaram solenemente a Carta dos Direitos
Fundamentais da Unido Europeia (a seguir designada "Carta")s. A Carta prevé os
direitos civis, politicoé, econémicos e sociais dos cidaddos europeus e sintetiza as
tradicdes  constitucionais e as Obrigagﬁes internacionais comuns  aos
Estados-Membros. Um aspecto significativo da Carta reside no facto de afirmar que a
Unido Europeia ¢ uma comunidade politica e néio unicamente uma organizacdo
econémica. Além disso, declara que o respeito dos direitos fundamentais ser4 um
dos alicerces em que assentars todo o direito europeu. Esta Carta foi solenemente

proclamada em Estrasburgo, em Dezembro de 2007.

O capftulo intitulado "Justia" (artigos 47° a 50°) consagra o direito a um tribunal
impai'cial (artigo 47°) e preveé o respeito dos direitos de defesa do arguido (artigo 48°).
A Carta prevé a presuncio de inocéncia e os principios da legalidade e da

proporcionalidade dos delitos e das penas. Alarga o principio ne bis in idem a toda a
Uniéo Europeia. |

s o] texto da Carta pode ser consultado no -seguinte enderego:

- http://www.europar.eu.int/charter/default pt.him.
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A presente proposta respeita o espirito. da Carta. Contribui para a defini¢dgo de

"processo equitativo" e para a adop¢do de normas comuns em matéria de "direitos da
defesa", de forma a facilitar um tratamento equitativo no ambito dos processos

penais em toda a Unido Europeia.
SINTESE

Direito de o acusado beneficiar gratuitamente de servigos de interpretacio e de

tradu¢do no 4mbito do processo penal

O n.° 3 do artigo 6.° da CEDH consagra o direito de o acusado se fazer assistir
gratuitamente por intérprete, se ne“io compreender 6u nio falar a lingua usada ho
processo. A jurisprudéncia do TEDH’ indica também claramente que esta obrigagédo
se aplica igualmente & traducBio de todos os documentos importantes para o

processo.

As investigacbes efectuadas pela Comissio demonstraram que, ainda que os
Estados-Membros estivessem teoricamente conscientes ‘desta obrigacdo, ndo a
respeitavam plenamente na pratica. Durante os intérrogatérios policiais, nem sempre
se encontra presehte um intérprete qualificado, recorrendo-se por vezes aos sérvigos
de leigos com alguns conhecimentos da lingua do arguido. Eram também aplicadas
restri¢Ges relativamente aos documentos a traduzir para os arguidos. Embora o n° 3,
alinea e), do artigo 6° da CEDH indique claramente que a obrigagﬁo consiste em
fornecer "gratuitamente" os servicos de um intérprete, se o arguido nio compreender
ou ndo falar a lingua usada no processo, por vezes 0s intérpretes pareciam estar
presentes no interesse do juiz e/ou do Ministério Pablico, e ndo no do arguido. Em
certos casos, as declaragdes do juiz ou do Ministério Pablico ndo eram traduzidas

para os arguidos e o papel do intérprete limitava-se a traducdo das perguntas

7 Kamasinski contra Austria (acérdao de 19 de Dezembro de 1989, série A, n° 168), ponto 74.

10
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colocadas directamente pelo juiz ao arguido e das respostas deste ao juiz, em vez de

velar por que a pessoa em causa compreendesse 0 processo.

A Comissdo notou igualmente que os Estados-Membros tinham dificuldades em
recrutar tradutores e intérpretes especializados no dominio jurfdico em ntmero
suficiente. Nalguns Estados-Membros, a profissio de intérprete ou tradutor
judiciéi'io tem um estatuto oficial, sendo a formagéo orgahizada a nfvel nacional e
estando previstos o registo, a autorizagéo e a formacgo profissional continua, mas. tal
ndo sucede em todos os Estados-Membros. A profissdo sofre de falta de estatuto: por
vezes os tradutores e os intérpretes sdo mal pagos e ndo tém direito a prestagoes
sociais (como licengas por doenga remuneradas e direitos de pensao), queixando-se

de néo ser suficientemente consultados pelos homoélogos juristas.

Trata-se assim, na iniciativa sub judice de suprir as supra mencionadas dificuldades
sentidas e garantir meios, condi¢des e normas que consagrem'o direito de o acusado

se fazer assistir por intérprete, se nio compreender ou nio falar a lingua usada no

processo.
4. Base |i1ridica

A base juridica da presente proposta ¢ o artigo 31° do Tratado da Uni&o Europeia
(TUE), com a tdltima redacgdo que foi dada pelo Tratado de Nice, que diz respeito a

acgsio em comum no dominio da cooperagdo judicidria em matéria penal.

O n° 1, alfnea ), do artigo 31° do Tratado da Unido Europeia prevé o seguinte:
"assegurar a compatibilidade das normas aplicdveis nos EstddosfMembros, na
medida do necessario para melhorar a [coopera¢do judicidria em matéria penal]".

Esta compatibilidade poderé ser assegurada, nomeadamente, prevendo uma certa

11
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- aproximacdo das regras processuais minimas dos Estados-Membros, de modo a

melhorar a confianca mutua.

5. Principio da Subsidiariedade

Os objectivos adiantados pela proposta em analise nio seriam: suficientemente
atingidos s6 a nivel dos Estados-Membros, pelo que serdo alcancados mais

facilmente através de uma acgdio da Uni&o Europeia.

- 6.Principio da Proporcionalidade

A proposta respeita o principio da proporcionalidade na medida em que se limita ao
minimo exigido para alcangar os objectivos definidos a nivel europeu, ndo excedendo

0 necessrio para o efeito.
III - Opinido da Relatora:

Nos termos do artigo 137.°, n.°3 do Regimento da Assembleia da Repiiblica a relatora

exime-se de expressar, nesta sede, a sua opinido.
IV. Conclusdes

1. A Comissdo de Assuntos Constitucionais, Direitos, Liberdades e Garantias
recebeu a COM/2009/338 FIN, referente & “Proposal for a FRAMEWORK
DECISION on the right to interpretation and to translation in criminal

- proceedings” remetida pela Comissio de Assuntos Europeus, em
cumprimento do disposto no artigo 7° da Lei n.° 43/2006, de 25 de Agosto,
relativo ao “acompanhamento, apreciagio e promincia pela Assembleia da Repiiblica

no dmbito do processo de construgdo da Unido Europeia”.

12
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2. A proposta em aprego foi remetida & Comissdo de Assuntos Constitucionais,
‘Direitos, Liberdades e Garantias acompanhada de dois documentos de
trabalhio {SEC (2009) 915 e SEC (2009) 916} pelo que o presente parecer
engloba a anélise dos trés documentos em conjunto, em virtude da identidade

do seu objecto.

3. A presente proposta visa estabelecer normas minimas comuns relativamente a
certos direitos processuais aplicadveis no &mbito dos processos penais na Unido
Europeia, em concreto o direito de o acusado se fazer assistir gratuitamente ‘

por intérprete, se ndo compreender ou nao falar a lingua usada no processo.

4. Esta iniciativa pretende garantir os direitos dos acusados que enfrentam
processos e que nio entendem, nem se conseguem expressar na lingua em que
‘correm os procedimentos. A existéncia de normas e procedimentos comuns,
no 4mbito da Unido Europeia, provém, e facilita ali4s, a aplicacdo do principio

de reconhecimento mutuo.

5. Esta iniciativa néo viola o principio da subsidiariedade.

V = Anexos:

o COM/2009/338 FIN - COUNCIL FRAMEWORK DECISION on the right to
interpretation and to translaﬁon in criminal procéedings

e [SEC (2009) 915 - COMMIS_SION STAFF WORKING DOCUMENT -Proposal
for a Council Framework Decision on the right to interpretation and to

translation in criminal proceédings - Accompanying - the Proposal for a

13
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FRAMEWORK DECISION on the right to interpretation and to translation in
criminal proceedings - IMPACT ASSESSMENT] .

e [SEC (2009) 916 - COMMISSION STAFF WORKING DOCUMENT -
Accompanying the Propoéal for a COUNCIL FRAMEWORK DECISION on
.the right to interpretation and to translation in criminal proceedings -
SUMMARY OF THE IMPACT ASSESSMENT

Parecer

Face ao exposto, e nada mais havendo a acrescentar, a Comissdo Parlamentar de
Assuntos Constitucionais, Direitos, Liberdades e Garantias propde que o presente
relatorio seja remetido & Comissdo de Assuntos Europeus, para _apreciagﬁo, de

harmonia com o disposto no n.° 3 do artigo 7.° da Lei n.° 43/2006. de 25 de Agosto.

Assembleia da Reptblica, 16 de Julho de 2009

A Deputada relatora O Presidente da Comissio
A‘ﬂ@fa‘bﬂj /’G}HW v
(Ana Catarina Mendonga Mendes) . (Osvaldo Castro)

14
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Exmo. Senhor -
Presidente da Comissio de Assuntos
Europeus

Oficio n° 239/X1/1* - CACDLG /2010 Data: 09-03-2010

ASSUNTO: Pareceres - Iniciativa PE-CONS 1/10 e Iniciativa PE-CONS 2/10

Conforme solicitado por V. Exa., junto se enviam os Pareceres sobre a
TIniciativa PE-CONS 1/10 — “Iniciativa de um Grupo de Estados-Membros para
uma Directiva do PE e¢ do Conselho relativa aos direitos & interpretagio ¢ 2
tradugio no Ambito do processo penal”,‘ e sobre a Iniciativa PE-CONS 2/10 —
“Inmiciativa de um Grupo de Estados-Membros tendo em vista a adopgfio de uma
Directiva do PE e do Conselho relativa a d‘ecis.a'io europeia de protecgiio”, cujas
Conclusdes e respectivo Parecer foram aprovados por unanimidade, com auséncia do
PEV, na reuniio do dia 9 de Mar¢o de 2010, dai Comissdo de Assuntos,
Constitucionais, Direi‘_cos, Liberdades e Garantias.

Com os melhores cumprimentos, ; (¢ 2 0 .% Lw - ETT

O Presidente da Comissio

.| ASSEMBLEIA DA REFUBLICA

Divia%o de Apoio 3s Comissdes : ; ~ K
CACDLG ‘ S —~
LY l’lr.ko! Sﬁ}ﬂé ' e .

sedosisits 1033 %*ﬂ-@!OB.’,‘.Z.?fD . (Osvaldo de Castro)
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RELATORIO

» INICIATIVA PE-CONS 1/10
INICIATIVA DE UM GRUPO DE ESTADOS-MEMBROS PARA UMA DIRECTIVA DO
PE E DO CONSELHO RELATIVA AOS DIREITOS A INTERPRETACAOE A
TRADUCAO NO AMBITO DO PROCESSO PENAL

I. Nota Introdutéria

A Comissdo de Assuntos Constitucionais, Direitos, Liberdades e Garantias recebeu da’
Comissdo de Assuntos Europeus a iniciativa identificada em epigrafe, apresentada por um
grupo de Estados-Membros (incluindo Portugal), sobre matéria de éooperac;ﬁo judicidria em
matéria criminal, em cumprimento do disposto no artigo 7.° da Lei n.° 43/2006, de 25 de
Agosto, relativo ao “acompanhamento, aprecia¢do e promincia pela Assembleia da
Republica no dmbito do processo de construgdo da Unido Europeia” e para os efeitos
previstos no Protocolo n.° 2 relativo & aplicagdo dos principios da subsidiariedade e da
proporcionalidade, anexo ao Tratado da Unido Europeia (TUE) e ao Tratado do

Funcionamento da Unido Europeia (TFUE).

A presente iniciativa tem como antecedente a Proposta de Decisdo-Quadro do Conselho
relativa ao direito de beneficiar de servigos de interpretagdio e de tradugdio no dmbito dos
processos penais - COM/2009/338 FIN - que, acompanhada de dois documentos de trabalho
{SEC (2009) 915 e SEC (2009) 916} (todos entdo apenas disponiveis em lingua inglesa), foi
~ objecto de apreciagdo nesta Comisso, no 4mbito de um teste de subsidiariedade, no contexto
da COSAC, tendo sido sua Relatora (tanto nesta Comissdo, como na Comissio de Assuntos
Europeus) a ora signatéria. Esta iniciativa, por sua vez, constituia j4 uma reedigdo de uma

iniciativa de 2004, da ComissZo, entretanto retirada (em Junho de 2007) por falta de acordo.

A referida Proposta de Decisdo-Quadro, apresentada pela Comissio em 8 de Julho de 2009,

foi entretanto complementada por uma Proposta de Resolugdo, apresentada pela Presidéncia
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Sueca em 15 de Julho de 2009, tendo em vista a implementacgdo pe_los Estados-Membros dos
direitos 3 interpretagéo e & tradugdo no 4mbito do processo penal (contendo um Roteiro para o

reforgo dos direitos processuais dos suspeitos ou acusados em processo penal).

Ap6s intensas negociagées, o Conselho chegou, em 23 de Outubro de 2009, a um
entendimento geral sobre as propostas de Decisdo-Quadro e de Resolugio. No entanto, em
consequéncia da entrada em vigor do Tratadd de Lisboa, e para permitir a continuagdo do
trabalho j4 desenvolvido na matéria, a proposta de Decis&o-Quadro teve de ser transformada
em proposta de Directiva, que, atenta a impossibilidade de a nova Comissdo (até 1 de
Fevereiro 1ltimo) apresentar propostas, foi subscrita 'por um grupo de Estados-Membros, com
base no referido Roteiro de Outubro de 2009.

A presente iniciativa, apresentada ao abrigo do arﬁgo 76.° do TFUE, permitird assim
aproveitar o trabalho de apreciagdo j4 empreendido, desta feita sob a vigéncia do Tratado de
Lisboa, substituindo poié, para todos os efeitos, incluindo o da consideragio do estudo de
avaliagido de impacto ji concretizado, a anterior proposta de Directiva, ¢ sendo um
instrumento a adoptar pelo Parlamento e pelo Conselho ao abrigo do procedimento legislativo

ordinédrio (sucedendo ao processo de co-decisio).

II. Considerandos

1. Enquadramento
A diversidade linguistica é um desafio para a Europa, mas, na nossa opiniao, é um desafio

compensador (Amin Maalouf, Grupo de Intelectuais para o Didlogo Interculfural).

A Unisio Europeia é fundada na “unidade na diversidade™: diversidade de culturas, de
costumes e de credos — e de linguas. Além das 20 linguas oficiais da Unigio, h4 cerca de 60

outras linguas indigenas e ainda numerosas linguas faladas pelas comunidades migrantes.
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E a diversidade que faz da Unifio Europeia aquilo que ela é: n3o um cantinho no qual as
diferencgas se esbatem, mas uma casa comum, na qual a diversidade é celebrada e onde as
nossas muitas linguas maternas constituem uma fonte de riqueza e uma via aberta para uma -

maior solidariedade e compreensdo mutua.

A Unigio Europeia adopta legislagdo que é directamente vinculativa para os seus cidaddos. E,
pois, uma condi¢fo indispensavel para a legitimidade e transparéncia democraticas da Unido,
que os cidadios tenham a possibilidade de comunicar com as suas institui¢des, ler a legislagdo
da UE na sua prdpria lingua nacional e participar no projecto eurbpeu sem encontrar
quaisquer barreiras linguisticas. O primeiro regulamento de sempre adoptado pelo Conselho'
define, por conseguinte, a Comunidade Europeia como uma entidade multilingue, estipula que
a legislagdo deve ser publicada nas linguas oficiais e exige que as suas instituig6es tenham

contactos com os cidaddos nas linguas oficiais da sua escolha.

Numa preocupagio de equidade e de transparéncia, a Unifio mantém um importante Servigo
publico em linha, que da acesso a legislagdo € a jurisprudéricia da Unido; trata-se do servi¢o

EUR-Lex, que ¢ inteiramente multilingue e cobre as 20 linguas oficiais’.

Por outro lado, a Unifo Europeia estabeleceu como objectivo o desenvolvimento de um
Espaco de Liberdade, Seguranga e Justiga, que se baseia na cooperagéo judiciaria em matéria
penal, por sua vez dependente da plena aplicagéio do principio do reconhecimento mituo, o
qual, de acordo com as conclusdes de Tampere “deverd permitir (...) também a protecgdo dos

direitos das pessoas”.

Acresce que, de acordo com a alinea b) do n.° 2 do artigo 82.° do Tratado, a Unido deve
promover o estabelecimento de regras minimas aplicaveis nos Estados Membros para facilitar

esse reconhecimento mutuo, em matéria de “direitos individuais em processo penal”.

! Regulamento n.° 1, de 1958, que estabelece o regime linguistico da Comunidade Econémica
Europeia.

2 http:l/europa.eu.intleur-lexllex_
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A presente iniciativa procura assim o estabelecimento das referidas regras minimas nos |
dominios da interpretagdo e da tradugfio no &mbito do processo penal,. podendo os Estados
Membros alargar os direitos nela previstos, através de um nivel de protecgio mais elevado,
mas nunca em nivel inferior a constante da CEDH, na interpretagdo que o Tribunal Europeu

dos Direitos do Homem lhe confere.

2. Justificacio da Proposta

A presente proposta, da iniciativa da Bélgica, Alemanha, Esténia, Espanha, Franca, Italia,
Luxemburgo, Hungria, Austria, Portugal, Roménia, Finldndia e Suécia, visa estabelecer
normas minimas comuns relativamente s garantias aplicaveis no mbito dos processos penais
na Unido Europeia, tendo em vista a implementac;ﬁo do principio do reconhecimento mituo

de decisGes em matéria criminal.

Em concreto, a iniciativa estabelece direitos a interpretagio e a tradugdio no Ambito do
processo penal e do processo de execugdo de um Mandado de Detengdo Europeu. As
garantias processuais a comsagrar aplicar-se-i0, de acordo com a proposta, desde a
constitui¢io como arguido oua acusacdo até ao final do procedimento criminal que decorra
na jurisdigdo penal, envolvendo o direito de o sujeito processual se fazer assistir por

intérprete, se ndo compreender ou n#o falar a lingua usada no processo.

Do mesmo modo, a iniciativa confere aos suspeitos ou acusados que nfio compreendam ou
ndo falem a lingua do processo e causa o direito a tradugfio, na sua lingua materna ou noutra
lingua que compreendam, de todos os documentos essenciais (a que possam ter acesso) para

garantir o seu direito a um processo equitativo, ou, pelo menos, das passagens importantes
desses documentos.

A proposta em aprego decorre do artigo 81.° do TFUE, na medida em que este determina que
a cooperagdo judicidria em matéria penal se baseia no princ_ipio do reconhecimento mutuo das

decisdes judiciais. De acordo com a iniciativa, este designio de cooperagfio, sé alcangavel
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com o reforgo da confianga mutua dos Estados Membros nas autoridades judicirias de todos,
deve envolver o estabelecimento de padrSes minimos de-garantias processuais ao nivel da
Unifio, que sejam complementares dos previstos na Convengdo Europeia dos Direitos do
Homem e dos seguidos no Tribunal Europeu dos Direitos do Homem (clausula de nio

regressdo).
3. Fundamentos originais da Proposta

e Em Dezembro de 2000, a Comissdo Europeia, o Conselho e o Parlamento assinaram
conjuntamente e proclamararh solenemente a Carta dos Direitos Fundamentais da
Unifo Europeia;

e Segundo as conclusdes da Presidéncia do Conselho Europeu de Tan_lpeli't:3 , O
reconhecimento mutuo deveria tornar-se a pedra angular da cooperagdo judicidria, mas
o reconhecimento mituo "... e a necesséria aproximagc8o da legislagéo facilitariam [...]

a protecgdo judicial dos direitos individuais™.

A presente proposta concretiza o objectivo declarado de reforgar a protecgéio dos direitos de

todos os suspeitos e arguidos.

Oferecer um nivel equivalente de protecgdo aos suspeitos e arguidos em toda a Unifo
Europeia através destas normas minimas comuns devera facilitar a aplicagdo do principio do
reconhecimento mituo. Em Tampere, os Chefes de Estado e de Governo recomendaram esta

"necessaria aproximaggo" da legislagdo.

Ao procurar melhorar os direitos que garantem um processo equitativo de um modo geral, a
proposta em andlise permitird igualmente assegurar um nivel razoavel de protecgdo dos
suspeitos e arguidos estrangeiros em especial, uma vez que diversas medidas se destinam

especificamente a estas pessoas.

15 e 16 de Outubro de 1999.
Conclusao 33.
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Cabe aos Estados-Membros assegurar que os cidaddios da UE beneficiam da devida protecgdo
se se encontrarem implicados em processos penais num Estado-Membro de que nio sejam

nacionais.
4. Instrumentos normativos inspiradores
¢ A Convencio Europeia dos Direitos do Homem (CEDH)

Todos os Estados-Membros dispdem de sistemas de justica penal que satisfazem as
obrigac¢des unpostas pelos artigos 5.° (direito & liberdade e seguranga) e 6.° (direito a um
julgamento equitativo) da CEDH, gracas a um leque de garantias processuais. Uma maneira
de o conseguir seria encontrar um acordo entre os Estados-Membros sobre uma concepgéo de '

"processo equitativo" comum a toda a Unido.

Embora seja normal e conveniente que cada Estado-Membro defina o seu préprio sistema de

justica penal, as discrepancias processuais no que diz respeito a estas garantias fundamentais

deverdo ser reduzidas ao minimo.

Recorde-se que a proposta anterior & antecedente COM (2009) 338 (de 2004, entretanto
abandonada) fora objecto da considerag8o, pelo Conselho da Europa,-de que nfio continha

garantias suficientes para a sua coeréncia e consisténcia com a CEDH.
e A Carta dos Direitos Fundamentais da Unifio Europeia

Em Dezembro de 2000, a Comiss3o Europeia, o Conselho e o Parlamento Europeu assinaram
conjuntamente e proclamaram solenemente a Carta dos Direitos Fundamentais da Unifio
Europeia (a seguir designada "Carta")’. A Carta prevé os direitos civis, politicos, econémicos
e sociais dos cidaddos europeus ¢ sintetiza as tradigGes constitucionais e as obrigagGes

internacionais comuns aos Estados-Membros. Um aspecto significativo da Carta reside no

s O texto  da Carta pode ser consultado no seguinte enderego:
http://www.europarl.eu.int/charter/default pt.htm.
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facto de afirmar que a Unido Europeia é uma comunidade politica e ndo unicamente uma
organizagdo econémica. Além disso, declara que o respeito dos direitos fundamentais serd um
dos alicerces em que assentara todo o direito europeu. Esta Carta foi solenemente proclamada
em Estrasburgo, em Dezembro de 2007 e adquiriu forga juridica vinculativa com o Tratado de

Lisboa.

O capitulo intitulado "Justi¢a" (artigos 47.° a 50.°) consagra o direito a um tribunal imparcial
(artigo 47.°) e prevé o respeito dos direitos de defesa do arguido (artigo 48.°). A Carta prevé a
presungdo de inocéncia € os principios da legalidade e da proporcionalidade dos delitos e das

penas. Alarga o principio ne bis in idem a toda a Unido Europeia.

A presente proposta respeita o espirito da Carta. Contribui pard a defini¢do de "processo
equitativo" e para a adopg8o de normas comuns em matéria de "direitos da defesa", de forma

a facilitar um tratamento equitativo no &mbito dos processos penais em toda a Unido

Europeia.

5. Garantias processuais penais: realidade nos Estados Membros

¢ A experiéncia nos Estados Membros
O n.° 3 do artigo 6.° da CEDH consagra o direito de o acusado se fazer assistir gratuitamente
por intérpfete, se ndio compreender ou ndio falar a lingua usada no processo. A jurisprudéncia
do TEDHS® indica também claramente que esta obrigago se aplica igualmente a tradugio de

todos os documentos importantes para o processo.

As investigagbes efectuadas pela Comissdo demonstraram que, ainda que os
Estados-Membros estivessem teoricamente conscientes desta obrigagdo, ndo a respeitavam

plenamente na prética.

Kamasinski contra Austria (écérdéo de 19 de Dezembro de 1989, série A, n® 168), ponto 74.
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A Comissfio notou igualmente que os Estados-Membros tinham dificuldades em recrutar

tradutores e intérpretes especializados no dominio juridico em numero suficiente.

A iniciativa sub judice visa assim suprir as mencionadas dificuldades sentidas e garantir
meios, condi¢bes € normas que consagrem o direito de o acusado se fazer assistir por
intérprete, se nfo compreender ou nio falar a lingua usada no processo e de obter a tradugio

dos documentos essenciais do processo, a que puder ter acesso.

e A experiéncia portuguesa
O ordenamento juridico portugués dispSe de normas especificas relativas a garantias
processuais dos arguidos e de todos os sujeitos ou intervenientes processuais, consonantes

com o objectivo da presente iniciativa.

A este propoésito, atente-se nos artigos 92.° (Lingua dos actos ¢ nomeagdio de intérprete) e
166.° (Tradugdo, decifragéio e transcrigéo de documentos) do Cédigo de Processo Penal (que a

seguir se transcrevem):

“Artigo 92.°

Lingua dos actos e nomeacdo de intérprete
1 — Nos actos processuais, tanto escritos como orais, utiliza-se a lingua portuguesa, sob pena de
nulidade.
2 — Quando houver de intervir no processo pessoa que ndo conhecer ou ndo dominar a lingua
portuguesa, é nomeado, sem encargo para ela, intérprete idéneo, ainda que a entidade que preside ao
acto ou qualquer dos participantes processuais conhegcam a lingua por aquele utilizada.
3 — O arguido pode escolher, sem encargo para ele, intérprete diferente do previsto no nimero
anterior para traduzir as conversagdes com o seu defensor.
4 — O intérprete estd sujeito a segredo de justica, nos termos gerais, e ndo pode revelar as
conversacdes entre o arguido e o seu defensor, seja qual for a fase do processo em que ocorrerem,
sob pena de violagdo do segredo profissional.
3 — Ndo podem ser utilizadas as provas obtidas mediante violagéo do disposto nos n.% 3 e 4.
6 — E igualmente nomeado intérprete quando se tornar necessdrio traduzir documento em lingua
estrangeira e desacompanhado de tradugdo autenticada.
7 — O intérprete é nomeado por autoridade judicidria ou autoridade de policia criminal,

8 — Ao desempenho da fun¢do de intérprete é correspondentemente aplicavel o disposto nos artigos
153.°e 162.°

Artigo 166.°
Tradugdo, decifragdo e transcrigdo de documentos
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1 — Se o documento for escrito em lingua estrangeira, é ordenada, sempre que necessdrio, a sua
tradugdio, nos termos do n.° 6 do artigo 92.°.

2 — Se o documento for dificilmente legivel, é feito acompanhar de transcrigdo que o esclarega e, se
for cifrado, é submetido a pericia destinada a obter a sua decifracdo.

3 — Se o documento consistir em registo fonogrdfico, é, sempre que necessdrio, transcrito nos autos
nos termos do n.” 2 do artigo 101.°, podendo o Ministério Publico, o arguido, o assistente e as partes
civis requerer a conferéncia, na sua presenga, da transcrigéo.”

6. A posicio do Governo portugués

Em 2 de Margo de 2010, teve lugar a audigdo conjunta desta Comissdo com a Comissdo de
Assuntos Europeus, com a presenga do Senhor Secretario de Estado da Justi¢a, Dr. Jodo

Correia, para debater a posig¢do oficial do Governo portugués designadamente sobre esta

iniciativa.

Este membro do Governo recordou que o nosso ordenamento juridico garante a todos os
intervenientes - processuais, incluindo magistrados, os direitos processuais previstos na
presente iniciativa, pelo que esta nio comportaria qualquer alteragio interna. Explicou que tal
garantia processual penal vinha sendo sistematicamente utilizada e plenamente assegurada em
Portugal.

7. Base juridica

A base juridica da presente proposta ¢ a alinea d) do n.° 1 do artigo 82.° do Tratado sobre o
Funcionamento da Unifo Europeia (TFUE), segundo o qual “O Parlamento Europeu e o
Conselho, deliberando de acordo com o processo legislativo ordindrio, adoptam medidas
destinadas a: (...) d) Facilitar a cooperagdo entre as autoridades judicidrias ou outras
equivalentes dos Estados-Membros, no dmbito da investigagdo e do exercicio da ac¢do penal,
bem como da execugdo de decisdes.” ¢ a alinea b) do n.° 2 do mesmo artigo, de acordo com a
qual: “Na medida em que tal seja necessdrio para facilitar o reconhecimento mituo das
sentengas e decisoes judiciais e a cooperag;io pblicial e judicidria nas matérias penais com
dimensdo transfronteirica, o Parlamento Europeu e o Conselho, por meio de directivas

adoptadas de acordo com o processo legislativo ordindrio, podem estabelecer regras
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minimas. Essas regras minimas tém em conta as diferengas entre as tradi¢des e os sistemas
juridicos dos Estados-Membros. Essas regras minimas incidem sobre: a) (...); b) Os direitos

individuais em processo penal; (...)".

8. Principio da subsidiariedade

Para os efeitos do disposto no artigo 5.° do Tratado da Unifio Europeia (TUE) e no artigo 69.°
do Tratado sobre o Funcionamento da Unido Europeia (TFUE), bem como no Protocolo n.° 2
anexo, relativo a aplicacdo dos principios da subsidiariedade e da proporcionalidade, verifica-
se que os objectivos adiantados pela proposta em analise — o estabelecimento de normas
minimas comuns - nfo seriam suficientemente atingidos sd a nivel dos Estados-Membros,
pelo que serfio alcangados mais facilmente através de uma acg¢fio da Unifio, mediante a

adop¢do desta proposta de Directiva.
Nesse sentido, a proposta em aprego respeita plenamente o principio da subsidiariedade.

Recorde-se que, no procésso de escrutinio da iniciativa antecessora da presente, a pronuncia
designadamente dos Parlamentos da Eslovénia, da Repablica Checa, da Cémara dos Comuns
¢ da Camara dos Lordes do Parlamento do Reino Unido e do Senado Italiano apontou, sem
prejuizo da consideragio da observancia do principio da subsidiariedade, para algumas
reservas, relativas a lacunas da proposta que poderiam ser supridas nos termos seguintes:

— através da extensdo dos direitos propostos a fase de execugéio das penas;

— através da inclusdo de uma referéncia & Convengdo Europeia dos Direitos do Homem,
com expresso reconhecimento dos direitos nela contidos, de modo a nfio permitir uma
“hierarquia alternativa de padrSes em matéria de direitos humanos”, que dupliQue ou
entre em conflito com a CEDH ou seja menos favoravel do que esta - 0 que originou a
solugdo do artigo 6.° (Cldusula de ndo regressdo) da actual iniciativa;;

— através da consideragiio de que os custos da tradugfio e da interpretagdio ndo estdo
dependentes do resultado do julgamento ~ o que deu alids origem ao artigo 4.° (Custos

de interpretagdo e de tradugdo) da actual iniciativa;

10
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— através da salvaguarda da qualidade da interpretagdo e tradugfio, com certiﬁcag:éo dos
profissionais a recrutar - o que originou a soluggo moderada do artigo 5.° (Qualidade
da intérpretag:do e da tradugdo) da actual iniciativa;

— através da garahtia dos mesmos direitos e da certiﬁcac;ﬁo da sua qualidade a pessoas

com dificuldades auditivas ou de comunicag3o.
IIIL. Parecer

Em face dos antecedentes considerandos, a Comissdo de Assuntos Constitucionais, Direitos,

Liberdades e Garantias € de parecer que:

1 - A presente iniciativa ndo viola o principio da subsidiariedade, na medida em que o
objectivo a alcancar serd mais eficazmente atingido através de uma ac¢do comunitaria;
2 - O presente relatério seja remetido 3 Comissio de Assuntos Europeus, para apreciagdo, de

harmonia com o disposto no n.° 3 do artigo 7.° da Lei n.° 43/2006, de 25 de Agosto.

Assembleia da Republica, 5 de Margo de 2010

A Deputada Relatora 0] I;Iesidente da Comissdo
(Ana Catarina Mendonga Mendes) svaldo Castro)

11
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Exmo. Senhor
Presidente da Comissio de Assuntos
Europeus

Oficio n° 341/XI/1* - CACDLG /2010 ' Data: 21-04-204D

ASSUNTO: Parecer - COM (2010) 82. J’j ?\.q ;LM\ t

Para os devidos efeitos, juﬁto se envia parecer sobre a proposta de Directiva do
Parlamento e do Conselho sobre os direitos a interpretagdo e a tradugdo em processos
penais [COM (2010) 82], que foi aprovado por unanimidade, registando-se a auséncia
do BE, na reunifio de 21 de Abril de 2010 da Comissdo de Assuntos Constitucionais,

Direitos, Liberdades e Garantias.
Com os melhores cumprimentos, (&’\ Q?.«-ﬂém‘\?;c

O Vice-Rresidente da Comisiﬁo

(Fernando Negr )

ASSEMBLEIA DA REPUBLICA
Divisio de Apoio 38 Comissdes
CACDLG

NS (lnko; S’S é-&g
touado/Salda 0 3 ‘8 AW Y- G
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RELATORIO

COM(2010)82
PROPOSTA DE DIRECTIVA DO PARLAMENTO E DO CONSELHO SOBRE OS
DIREITOS A INTERPRETACAOE A TRADUCAO EM PROCESSOS PENAIS

1. Nota Introdutéria

A Comissdo de Assuntos Constitucionais, Direitos, Liberdades e Garantias récebeu da
Comisséio de Assuntos Europeus a iniciativa identificada em epigrafe, apresentada pela
Comissdo Europeia, sobre matéria de. cooperagdo judicidria em matéria criminal, em
cumprimento do disposto no artigo 7.° da Lei n.° 43/2006, de 25 de Agosfo, relativo ao
“acompanhamento, apreciagdo e pronincia pela Assembleia da Republica no dmbito do
- processo de construgdo da Unido Europeia” e para os efeitos previstos no Protocolo n.° 2
relativo & aplicagdo dos principios da subsidiariedade ¢ da proporcionalidade, anexo ao
Tratado da Unido Europeia (TUE) e ao Tratado do Funcionamento da Unifio Europeia
(TFUE), '

A presente iniciativa tem como antecedentes a Proposta de Decisfo-Quadro do Conselho
relativa ao direito de beneficiar de servigos de interpretagdo e de tradugfio no dmbito dos
processos périais - COM/2009/338 FIN - que, acompanhada de dois documentos de trabalho
{SEC (2009) 915 e SEC (2009) 916} (todos entdo apenas disponiveis em lingua inglesa), foi
objecto de apreciagdo nesta Comissdo, no dmbito de um teste de subsidiariedade, no contexto
da COSAC, tendo sido sua Relatora (tanto nesta Comissdo, como na Comissdo de Assuntos
Europeus) a ora signatdria. Esta iniciativa, por sua vez, constituia j4 uma reedigdo dé uma

iniciativa de 2004, da Comissgo, entretanto retirada (em Junho de 2007) por falta de acordo.

A referida Proposta de Decisdo-Quadro, apresentada pela Comissio em 8 de Julho de 2009,
foi entretanto complementada por uma Proposta de Resolugo, apresentada pela Presidéncia

Sueca em 15 de Julho de 2009, tendo em vista a implementagdo pelos Estados-Membros dos
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direitos a interpretagdo e a tradugdo no 4mbito do processo penal (contendo um Roteiro parao

reforgo dos direitos processuais dos suspeitos ou acusados em processo penal).

Apos intensas negociagdes, o Conselho chegou, em 23 de Outubro de 2009, a um
entendimento geral sobré as propostas de Decisdio-Quadro e de Resolugdo. No entanto, em
consequéncia da entrada em vigor do Tratado de Lisboa, € para permitir a continuagdo -do
trabalho ja desenvolvido na matéria, a proposta de Decisdo-Quadro teve de ser transformada
em proposta de Directiva, que, atenta a impossibilidade de a nova Comisséo (at¢ 1 de
Fevereiro ultimo) apresentar propostas, foi subscrita por um grupo de Estados-Membros, com

‘base no referido Roteiro de Outubro de 2009,

Aquela iniciativa — PE-CONS 1/ 10 -, apresentada ao abrigo do artigo 76.° do TFUE,
aproveitou o trabalho de apreciagdo j4 empreendido, ja sob a vigéncia do Tratado de Lisboa,
substituindo pois, para o efeito da consideragdo do estudo de avaliagdo de impacto ja
concretizado, a anterior proposta de Directiva, e sendo um instrumento a adoptar pelo

Parlamento e pelo Conselho ao abrigo do procedimento legislativo ordindrio (sucedendo ao

processo de co-decisdo).

A presente Proposta, da iniciativa da Comissdo, retoma a referida Proposta de Decisdo-
Quadro, apresentada pela Comissdo em 8 de Julho de 2009, em redacg3o ndo coincidente com
a referida iniciativa sobre a mesma matéria - PE-CONS 1/10 - "Iniciativa de um Grupo de
Estados-Membros para uma Directiva do PE e do Conselho relativa aos direitos a
interpretagdo e a tradugdo no dmbito do processo penal" - € cujo processo legislativo esta
também em curso (tendo merecido parecer da signataria, aprovado pela Comissdo em 9 de
Margo de 2010). Sendo aparentemente de conteudo diverso, € pbrque a apreciag@io daquela foi
precedida de uma aﬁdiqﬁo do Senhor Secretario de Estacio da Justica, em 23 de Fevereiro de
2010, foi deliberado solicitar a0 Governo informac3o escrita sobre a posi¢do de Portugal

acerca desta iniciativa da Comissdo Europeia, uma vez que ¢ um dos Estados-Membros
autores da outra iniciativa.
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O pedido de informagdo (em anexo), formulado em 25 de Marco de 2010, nfio obteve, até a

presente data, qualquer resposta.

. De acordo com a exposi¢io de motivos, a presente proposta substitui a iniciativa
COM(2009)338, da anterior Comissdo, que se tornou desactualizada na sequéncia do debate a
que foi sujeita no Conselho “Justica” de 23 de Outubro de 2009 e em face do Programa de

Estocolmo.

II. Considérandos

1. Enguadramento _
A diversidade linguistica é um desafio para a Europa, mas, na nossa opinido, é um desafio

- compensador (Amin Maalouf, Grupo de Intelectuais para o Didlogo Intercultural).

A Unifo Europeia é fundada na “unidade na diversidade™: diversidade de culturas, de
costumes ¢ de credos — e de linguas. Além das 20 linguas oficiais da Unido, ha cerca de 60

outras linguas indigenas e ainda numerosas linguas faladas pelas comunidades migrantes.

E a diversidade que faz da Unifo Europeia aquilo que ela é: ndo um cantinho no qual as
diferencas se esbatem, mas uma casa comum, na qual a diversidade é celebrada e onde as
nossas muitas linguas maternas constituem uma fonte de riqueza e uma via aberta para uma

maior solidariedade e compreensdo mutua.

A Unido Europeia adopta legislagdo que ¢ directamente vinculativa para os seus cidadgos. E,
pois, uma condigéo indispensavel para a legitimidade e transparéncia democréticas da Unido,
que os cidaddos tenham a possibilidade de comunicar com as suas institui¢ées, ler a legislagdo
da UE na sua propria lingua nacional e participar no projecto europeu sem encontrar
quaisquer barreiras linguisticas. O primeiro regulamento de sempre adoptado pelo Conselho

define, por conseguinte, a Comunidade Europeia como uma entidade multilingue, estipula que

' Regulamento n.° 1, de 1958, que estabelece o regime linguistico da Comunidade Econdémica
Europeia.
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a legislaciio deve ser publicada nas linguas oficiais e exige que as suas institui¢des _tenham

contactos com os cidaddos nas linguas oficiais da sua escolha.

Numa preocupagio de equidade ¢ de transpaiéncia, a Unifio mantém um importante servigo
publico em linha, que d4 acesso 2 legislagdo e a jurisprudéncia da Unido; trata-se do servigo

EUR-Lex, que ¢ inteiramente multilingue e cobre as 20 linguas oficiais?.

Por outro lado, a Uniﬁé Europeia estabeleceu como objectivo o desenvolvimento de um
Espaco de Liberdade, Seguranga e Justica, qué se baseia na cooperagio judiciria em matéria
penal, por sua vez dependente da plena aplicagdo do principio do reconhécimento mutuo, o
qual, de acordo com as conclusdes de Tampere “deverd permitir (...) também a protecgdo dos

-direitos das pessoas™.

Acresce que, de acordo com a alinea b) do n.° 2 do artigo 82.° do Tratado, a Unido deve
promover o estabelecimento de regras minimas aplicaveis nos Estados Membros para facilitar

esse reconhecimento mituo, em matéria de “direitos individuais em processo penal”.

A presente iniciativa (tai como as antecedentes e a referida PE-CONS 1/10 - "Iniciativa de um
Grupo de Estados-Membros pafa uma Directiva do PE e do Conselho relativa aos direitos a
interpretagdo e a tradug¢do no dinbito do processo penal';, ainda pendente) procura assim o
estabelecimento das referidas regras minimas nos dominios da interpretacdo e da tradugéo no
~ &mbito do processo penal, podendo os Estados Membros alargar os direitos nela prévistos,
através de um nivel de protecgdo superior, mas nunca como limitag&o do disposto na CEDH e

na Carta dos Direitos Fundamentais da UniZo Europeia.

2. Justificacio da Proposta

2 http://europa.eu.int/eur-lex/lex
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A presente proposta, da iniciativa da Comissdo Europeia, visa estabelecer normas minimas
comuns relativamente s garantias aplicaveis no 4mbito dos processos penais na Unido.
Europeia, como primeira etapa de concretizagdo do “Roteiro para o reforgo dos direitos

processuais”, adoptado pelo Conselho em Novembro de 2009.

A proposta tem como objectivo melhorar os direitos dos suspeitos que nio compreendam nem
falem a lingua do processo, tendo como fim ultimo a 1mp1ementag:ao do principio do
reconhecimento mituo de decisdes em matéria criminal ¢ assim contribuindo para a

cooperaciio judicidria entre os Estados-Membros da UE.

Em concreto, a iniciativa estabelece um conjunto de obriga¢Ses minimas baseadas na CEDH e
na jurisprudéncia do TEDH no que concerne aos direitos a interpretagio € a tradugdo no
4mbito do processo penal e do processo de execugdo de um Mandado de Detengdo Europeu.
As garantias processuais a consagrar aplicar-se-d0, de acordo com a proposta, desde que
qualquer pessoa se torna suspelta de ter cometldo uma infraccdo penal até & conclusio do

processo (incluindo eventuaJs recursos).

Do mesmo modo, a iniciativa confere aos suspeitos ou acusados que nio compreendam a
lingua do processo em causa o direito 4 tradugdo escrita de todos os documentos essenciais
(incluindo documentos escritos de aconselhamento juridico prestado ao suspeito) com

qualidade suficiente para garantir o seu direito a um processo equitativo.

A proposta em aprego decorre do artigo 81.° do TFUE, na medida em que este determina que
a cooperaggo judicidria em matéria penal se baseia no principio do reconhecimento miituo das
decisSes judiciais. De acordo com a iniciativa, este designio de cooperagdo, s6 alcangével
com o refor¢o da confianga miitua dos Estados Membros nas autoridades judicidrias de todos,
deve envolver o estabelecimento de padrdes minimos de garantias processuais na Unido, em
nivel de protec¢do ndo inferior ao das normas da Convengio Europeia dos Direitos do
Homem tal como interpretadas pelo Tribunal Europeu dos Direitos do Homem (cldusula de

ndo regressdo).
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3. Fundamentos originais da Proposta

e Em Dezembro de 2000, a Comissdio Europeia, 0 Conselho e o Parlamento assinaram
conjuntamente e proclamaram solenemente a Carta dos Direitos Fundamentais da
Unido Europeia; _ ‘

e Segundo as conclusdes da Presidéncia do Conselho Europeu de Tampere®, o
reconhecimento mutuo deveria tornar-se a pedra angular da cooperagdo judicidria, mas
o reconhecimento muatuo "... e a necessdria aproximagcéo da legislacéo facilitariam [...]

a protecgdo judicial dos direitos individuais",

A presente proposta concretiza o objectivo declarado de reforgar a protecg@io dos direitos de

todos os suspeitos e arguidos.

Oferecer um nivel equivalente de protec¢fio aos suspeitos e arguidos em toda a Unido
Europeia através destas normas minimas comuns devera facilitar a aplicagéio do principio do
reconhecimento mituo. Em Tampere, os Chefes de Estado e de Governo recomendaram esta

"necesséria aproximagdo" da legisla¢do.

Ao procurar melhorar os direitos que garantem um processo equitativo de um modo geral, a
proposta em andlise permitird igualmente assegurar um nivel razoavel de protec¢do dos

suspeitos e arguidos estrangeiros em especial, uma vez que diversas medidas se destinam

especificamente a estas pessoas.

Cabe aos Estados-Membros assegurar que os cidadéos da UE beneficiam da devida protec¢do

se se encontrarem implicados em processos penais num Estado-Membro de que ndio sejam

nacionais.

4. Instrumentos normativos inspiradores

8 15 e 16 de Outubro de 1999.

Concluséo 33.
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e A Convencio Europeia dos Direitos do Homem (CEDH)

Todos os Estados-Membros dispdem de sistemas de justica penal que satisfazem as
obrigages impostas pelos artigos 5.° (direito a liberdade e seguranga) ¢ 6.° (direito a um
julgamento equitativo) da CEDH, gragas a um leque de garantias processuais. Uma maneira
de o conseguir seria encontrar um acordo entre os Estados-Membros sobre uma concepedo de

"processo equitativo" comum a toda a Unido.

Embora seja normal e conveniente que cada Estado-Membro defina o seu pr()prié sistema de
justiga penal, as discrepancias processuais no que diz respeito a estas garantias fundamentais
deverdo ser reduzidas ao minimo.

Recorde-se que a proposta anterior & antecedente COM (2009) 338 (de 2004, entretanto
abandonada) fora objecto da consideragéo, bpelo Conselho da Europa, de que ndo continha

garantias suficientes para a sua coeréncia e consisténcia com a CEDH.
e A Carta dos Direitos Fundamentais da Unido Europeia

Em Dezembro de 2000, a Comissdo Europeia, o Conselho e o Parlamento Europeu assinaram
conjuntamente € proclamaram solenemente a Carta dos Direitos Fundamentais da Unido
Europeia (a seguir designada "Carta")’. A Carta prevé os direitos civis, politicos, econémicos
e sociais dos cidaddos europeus e sintetiza as tradigdes éonstitucionais e as obrigacdes
internacionais comuns aos Estados-Membros. Um aspecto significativo da Carta reside no
facto de afirmar que a Unifio Europeia é uma comunidade politica ¢ ndo unicamente uma
organizagdo econémica. Além disso, declara que o respeito dos direitos fundamentais serd um
dos alicerces em que assentaré todo o direito europeu. Esta Carta foi solenemente proclamada
em Estrasburgo, em Dezembro de 2007 e adquiriu forga juridica vinculativa com o Tratado de

Lisboa.

8 0] texto da Carta pode ser consultado no  seguinte enderego:
http://www.europarl.eu.int/charter/default pt.htm.
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O capitulo intitulado. "Justiga" (artigos 47.° a 50.°) consagra o direito a um tribunal imparcial
(artigo 47.°) e prevé o respeito dos direitos de defesa do arguido (artigo 48.°). A Carta prevé a
presunciio de inocéncia e os principios da legalidade e da proporcionalidade dos delitos e das

penas. Alarga o principio re bis in idem a toda a Unifio Europeia.

A presente proposta respeita o espirito da Carta. Contribui para a defini¢do de "processo
equitativo" ¢ para a adopgio de normas comuns em matéria de "direitos da defesa”, de forma
a facilitar um tratamento equitativo no ambito dos processos penais em toda a Unido

Europeia.

5. Garantias n‘ rocessuais penais: realidade nos Estados Membros

e A experiéncia nos Estados Membros
O n.° 3 do artigo 6.° da CEDH consagra o direito de o acusado se fazer assistir gratuitamente-
por intéfprete, se ndo compreender ou ndo falar a lingua usadé no processo. A jurisprudéncia
do TEDH® indica também claramente que esta obrigagdo se aplica igualmente & tradugfo de

todos os documentos importantes para o processo.

As “investigagdes efectuadas pela Comissfo demonstraram que, ainda que os
Estados-Membros estivessem teoricamente conscientes desta obriga¢do, nfio a respeitavam

plenamente na prética.

A Comiss3o notou igualmente que os Estados-Membros tinham dificuldades em recrutar

tradutores e intérpretes especializados no dominio juridico em nimero suficiente.

A iniciativa sub judice visa assim suprir as mencionadas dificuldades sentidas e garantir

meios, condigdes e normas que consagrem o direito de o acusado se fazer assistir por

Kamasinski contra Austria (acérdgo de 19 de Dezembro de 1989, série A, n° 168), ponto 74.
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intérprete, se n3o compreender ou ndo falar a lingua usada no processo e de obter a tradugéo

dos documentos essenciais do processo, a que puder ter acesso.

e A experiéncia portuguesa
O ordenamento juridico portugués dispde de normas especificas relativas a garantias
processuais dos arguidos e de todos os sujeitos ou intervenientes processuais, consonantes

com o objectivo da presente iniciativa.

A este proposito, atente-se nos artigos 92.° (Lingua dos actos € nomeagdo de intérprete) e
166.° (Tradugéo, decifragio e transcricdo de documentos) do Cédigo de Processo Penal (que a

seguir se transcrevem):

“drtigo 92.°

Lingua dos actos e nomeagdo de intérprete
1 — Nos actos processuais, tanto escritos como orais, utiliza-se a lingua ortuguesa, sob pena de
nulidade.
2 — Quando houver de intervir no processo pessoa que ndo conhecer ou ndo dominar a lingua
portuguesa, é nomeado, sem encargo para ela, intérprete idoneo, ainda que a entidade que preside ao
acto ou qualquer dos participantes processuais conhecam a lingua por aquele utilizada.
3 — O arguido pode escolher, sem encargo para ele, intérprete diferente do previsto no nimero
anterior para traduzir as conversagbes com o seu defensor.
4 — O intérprete esta syjeito a segredo de justica, nos termos gerais, e ndo pode revelar as
conversagdes entre o arguido e o seu defensor, seja qual for a fase do processo em que ocorrerem,
sob pena de violagdo do segredo profissional.
5 — Nao podem ser utilizadas as provas obtidas mediante violagdo do disposto nos n.% 3 e 4.
6 — E igualmente nomeado intérprete quando se tornar necessdrio traduzir documento em lingua
esirangeira e desacompanhado de traducdo autenticada.
7 — O intérprete é nomeado por autoridade judicidria ou autoridade de poltcza criminal.

8 — Ao desempenho da fungdo de mterprete € correspondentemente aplicdvel o disposto nos artigos
153.°e 162.°

‘ Artigo 166.°
Tradu(:ao, decifracdo e transcncao de documentos

1— Se o documento for escrito em lingua estrangeira, é ordenada, sempre que necessdrio, a sua
tradugdo, nos termos do n.° 6 do artigo 92.°.
2 — Se o documento for dificilmente legivel, é feito acompanhar de transcri¢do que o esclarega e, se
Jor cifrado, é submetido a pericia destinada a obter a sua decifragao.
3 — Se o documento consistir em registo fonogrdfico, é, sempre que necessdrio, transcrito nos autos
nos termos do n.° 2 do artigo 101.°, podendo o Ministério Publzco, o.arguido, o assistente e as partes
civis requerer a conferéncia, na sua presenga, da transcrigdo.”
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6. A posiciio do Governo portugués

Em 2 de Margo de 2010, teve lugar a audigdo conjunta desta Comiss@o com a Comissdo de
Assuntos Europeus, com a presenca do Senhor Secretirio de Estado da Justica, Dr. Jodo
Correia, para debater a posig:ﬁo‘ oficial do Governo portugués sobre a iniciativa PE-CONS
1/10 - "Iniciativa de um Grupo de Estados-Membros para uma Directiva do PE e do

Conselho relativa aos direitos d interpretagdo e & tradugdo no dmbito do processo penal".

Este membro do Governo recordou que o nosso ordenamento juridico garante a todos os
intervenientes processuais, incluindo magistrados, os direitos processuais previstos na
presente iniciativa, pelo que esta nio comportaria qualquer alterago interna. Explicou que tal

garantia processual penal vinha sendo sistematicamente utilizada e plenamente assegurada em
Portugal.

Sendo a presente iniciativa aparentemente de conteudo diverso, foi deliberado solicitar ao
Governo informagdo escrita sobre a posi¢do de Portugal acerca desta iniciativa da Comissdo

Europeia, uma vez que ¢ um dos Estados-Membros autores da outra iniciativa.

O pedido de informag&o, formulado em 25 de Margo de 2010, ndo obteve, até a presente data,
qualquer resposta.

7. Base juridica

A base juridica da presente proposta € a alinea d) do n.° 1 do artigo 82.° do Tratado sobre o
‘Funcionamento da Unido Europeia (TFUE), segundo o qual “O Parlamento Europeu e o
Conselho, deliberando de acordo com o processo legislativo ordindrio, adopz"am medidas
destinadas a: (...) d) Facilitar a cooperagdo entre as autoridades judicidrias ou outras
equivalentes dos Estados-Membros, no dmbito da invéstigag&o e do exercicio da ac¢do penal,
bem como da execugdo de decisées” e a alinea b) do n.° 2 do mesmo artigo, de acordo com a

qual: “Na medida em que tal seja necessdrio para facilitar o reconhecimento mutuo das

10
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sentengas e decisoes judiciais e a cooperagdo policial e judicidria nas matérias penais com
dimensdo transﬁ'onteirigd, o Parlamento Europeu e o Conselho, por meio de directivas
adoptadas de acordo com o processo legislativo ordindrio, podem estabelecer regras
minimas. Essas regras minimas tém em conta as diferengas entre as tradicdes e os sistemas
juridicos dos Estados-Membros. Essas regras minimas incidem sobre: a) (...); b) Os direitos

individuais em processo penal; (...)".
8. Algumas diferencas entre as iniciativas PE-CONS 1/10 e COM(2009)82

A presente Proposta, da iniciativa da Comissgio, substitui a referida Proposta de Decisdo-
Quadro, apresentada pela Comissédo em 8 de Julho de 2009, em redac¢do ndo coincidente com
a iniciativa - PE-CONS 1/10 - "Iniciativa de um Grupo de Estados-Membros para uma
Directiva do PE e do Conselho relativa aos direitos a interpretagdo e a tradugdo lno dambito

do processo penal" — pendente de decisdo.

As iniciativas apresentam conteudo parcialmente diverso’, podendo destacar-se as seguintes
diferencas de redacgdo:

% A presente iniciativa nfo exclui expressamente a sua aplicagéo a processos de
natureza contra-ordenacional (ndo tramitados em Tribunais Criminais), como
faz a iniciativa dos Estados-Membros;

< A presente iniciativa determina como caracteristicas da interpretagdo e da
traducdo a “qualidade suficiente” para garantir a equidade do processo penal ¢
ndo, como na iniciativa dos Estados-Membros, a interpretagéo e tradugio “na
sua lingua materna ou noutra lingua que compreendam” para garantia do -
direito a um processo equitativo;

. % A presente iniciativa prevé expressamente o direito de recurso das decisdes que

indefiram a necessidade de interpretagio ou de tradugéo;

7 Vd. quadro comparativo em anexo.

11
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% A presente iniciativa concretiza alguns dos documentos considerados
essenciais péra efeitos de tradugfo escrita, nfio prevendo, como a iniciativa dos
Estados-Membros, uma tradug8o alternativa oral;

¢ A presente iniciativa admite a possibilidade de rentincia ao direito de tradugéio
desde que acautelado o prévio aconselhamento juridico sobre essa qﬁestio; »

% A presente iniciativa consagra a disponibiliza¢do de formagdo sobre a matéria

pelos Estados-Membros aos seus agentes judiciarios e policiais;

)
4%

A presente iniciativa salvaguarda a aplicagdo da Carta dos Direitos
Fundamentais da UE nesta matéria, se outorgante de um nivel superior de
protecgdo; |

¢ A presente iniciativa determina prazos mais curtos de execucdo da Directiva e
de avaliagdo da aplicagio pelos Estados-Membros do que a iniciativa PE-

CONS1/10.

No processo de escrutinio da presente iniciativa, assinale-se a prontncia da Camara dos
Comuns do Parlamento do Reino Unido que, consultado o respectivo Governo, considerou a
Proposta surpreendente, por incidir sobre a mesma matéria de iniciativa pendente e ja
escrutinada. Suscitou dividas sobre a aceitabilidade de a Comissdo propor legislagio
concorrencial com os Estados-Membros, designadamente atenta a possibilidade de prejuizo na
celeridade da aprovacio de uma Directiva sobre a matéria. Arguiu que o artigo 76.° podera até
ser interpretado no sentido da preteri¢do da possibilidade de apresentagiio de uma iniciativa
pela Comissdo sobre uma determinada matéria que tenha ja sido objecto de uina iniciativa dos
Estados-membros, mas colocou a hipétese de a presente iniciativa pretender apenas constituir

- uma fonte para propostas de alteraggo do Parlamento Europeu.

9. Principio da subsidiariedade
Para os efeitos do disposto no artigo 5.° do Tratado da Unido Europeia (TUE) e no artigo 69.°

do Tratado sobre o Funcionamento da Unifio Europeia (TFUE), bem como no Protocolo n.° 2

anexo, relativo a aplicag@o dos principios da subsidiariedade e da proporcionalidade, verifica-

12
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se que os objectivos adiantados pela proposta em analise — o estabelecimento de normas
minimas comuns - ndo seriam suficientemente atingidos sé a nivel dos Estados-Membros,
pelo que serfo alcangados mais facilmente atraves de uma acgiio da Uniio, mediante a

adopegdo desta proposta de Directiva.
Nesse sentido, a proposta em aprego respeita plenamente o principio da subsidiariedade.

Recorde-se que, no processo de escrutinio da iniciativa COM(2009)338 (que a presente
substitui), a pronuncia designadamente dos Parlamentos da Eslovénia, da Republica Checa, da
Camara dos Comuns e da Cﬁmaré dos Lordes do Parlamento do Reino Unido e do Senado
Italiano apontou, sem prejuizo da consideragio da observancia do principio da
subsidiariedade, para algumas reservas, relativas a lacunas da proposta que poderiam ser
supridas nos termos seguintes:

— através da extensdo dos direitos propostos 4 fase de execugdo das penas;

— através da inclusdo de uma referéncia 2 Convengéo Europeia dos Direitos do Homem,
com expresso reconhecimento dos direitos nela contidos, de modo a nio permitir uma
“hierarquia alternativa de padrdes em matéria de direitos humanos”, que duplique ou
entre em conflito com a CEDH ou seja menos favordvel do que esta - o que originou a
solugdo do artigo 6.° (Cldusula de ndo regressdo) da actual iniciativa;;

— através da consideragio de que os custos da tradugfo e da interpretagdo néo estdo
dependentes do resultado do julgamento — o que deu alids origem ao artigo 4.° (Custos
de interpretagdo e de tradug&o) da actuai iniciativa;

— através da salvaguarda da qualidade da interpretagdio e tradugo, com certificacdo dos
profissionais a recrutar - o que originou a solugdo moderada do artigo 5.° (Qualidade
da interpretagdo e da tradugdo) da actual iniciativa; A

— através da garantia dos mesmos direitos e da certiﬁcagﬁo da sua qualidade a pessoas

com dificuldades auditivas ou de comunicagéo. .

13
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I11. Parecer

Em face dos antecedentes considerandos, a Comissiio de Assuntos Constitucionais, Direitos,

Liberdades e Garantias ¢ de parecer que:

1 - A presente iniciativa niio viola o principio da subsidiariedade, na medida em que o '
objectivo a alcangar sera mais eficazmente atingido através de uma acg3o comunitaria;
2 - O presente relatério seja remetido 2 Comissdo de Assuntos Europeus, para apreciagio, de

harmonia com o disposto no n.® 3 do artigo 7.° da Lei n.° 43/2006, de 25 de Agosto.

Assembleia da Repiiblica, 21 de Abril de 2010

A Deputada Relatora O VicerPresidente da Comissdo \
g Gfeni at pactis - .
(Ana Catarina Mendon¢a Mendes) (Fernando Negrio)

14
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ASSEMBLEIA DA REPUBLICA
Divisio dc Asoio 25 Comissges
CACDLG

. o.:n” 262 o ., . ASSEMBLEIA DA REP(JBLICA
faieici 1:.C03 - 25103, 200 coMISSAO DE ASSUNTOS CONSTITUCIONAIS,

DIREITOS, LIBERDADES E GARANTIAS

EXMO SENHOR
MINISTRO DOS ASSUNTOS
PARLAMENTARES

Oficio n.° 263/XI/1."-CACDLG/2010 ‘ Data: 25-03-2010

Assunto: COM(2010)82 - Proposta de DIRECTIVA DO PARLAMENTO EUROPEU E DO
CONSELHO sobre o direito a interpretagdo e a tradugdo em processos penais

Recebeu esta Comissio, para' apreciagio e emissdo de parecer, designadamente acerca _
da sua conformidade com o principio da subsidiariedade, a mlclauva COM(2010)82 - Proposta
de DIRECTIVA DO PARLAMENTO EUROPE. U E DO CONSELHO sobre o direito a

interpretacao e & tradu¢do em processos penais (em anexo).

Considerando que o prazo de 8 semanas de que dispbe a Assembleia da Repiiblica para
efeitos de andlise da iniciativa comecou no dia 15 de Margo ¢ tendo em conta que a iniciativa
sobre a mesma matéria PE-CONS 1/10 - "Iniciativa de um Grupo de Estados-Membros para
uma Directiva do PE e do Conselho relativa aos direitos a interpretagdo e tradugdo no
dmbito do processo penal" aparentemente de contetido diverso ao da presente iniciativa,
mereceu parecer desta Comissio de 9 de Margo de 2010, precedido de uma audi¢3o do Senhor
Secretério de Estado da Justica, foi deliberado solicitar ao Governo informagéo escrita sobre a
posicdo de Portugal acerca desta iniciativa da Comissdo Furopeia, uma vez que € um dos
Estados-Membros autores da outra iniciativa, que néio parece ser coincidente com a presente e
cujo processo legislativo est4 também em curso,

Nesse sentido, solicito a V. Exa. se digne diligenciar junto de S. Exa. o Ministro da
Justica, no sentido de ser remetlda a esta Comissfio a mformacao a que acima se alude.

Com os melhores cumpn'mentos,

0 P,residente da Comissio

Osvaldo de Castro)

Comssdo de Assuntos Constitucionais, Direitos, Liberdades e Garantias
Assembleia da Repiiblica - Palécio de Sio Bento
1249-068 Lisboa
Tel: 21 391 95 30/99 Fax: 213917478
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1 COMISSAO EUROPEIA

Bruxelas, 9.3.2010
COM(2010) 82 final

2010/0050 (COD)

Proposta de
DIRECTIVA DO PARLAMENTO EUROPEU E DO CONSELHO

sobre o direito i interpretagfio e 2 traducfio em processos penais

PT
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E SICAO DE MOTIVOS

INTRODUCAO

A presente proposta de directiva do Parlamento Europeu e do Conselho visa
estabelecer normas minimas comuns relativamente ao direito & mterpretagio ea

traduglio em processos penais na Unifio Europeia. Esta proposta é a primeira etapa de .

uma série de medidas previstas no «Roteiro para o reforgo dos direitos processuais»
adoptado pelo Conselho em 30 de Novembro de 2009, no qual se solicita 8 Comissdo
que apresente gradualmente propostas nesta matéria. Esta abordagem ¢ agora vista
como a methor maneira de proceder, dado que contribui para criar progressivamente
um clima de confianga miitua. A presente proposta deve, portanto, ser considerada
como um dos elementos de um pacote legislativo a apresentar nos préximos anos,
destinado a assegurar um conjunto minimo de direitos processuais no quadro dos
processos penais na Unifo Europeia.
A presente proposta pretende melhorar os direitos dos suspeitos. que ndo
compreendam nem falem a lingua do processo. A existéncia de normas minimas
comuns relativas a estes direitos deve facilitar a aplicagdo do principio do
reconhecimento mutuo, melhorando desta forma o funcionamento da cooperacio
judiciéria entre os Estados-Membros da UE.

A presente proposta é semeihante ¢ substltul outra proposta de decxsao—quadro que
foi apresentada em 8 de Julho de 2009'. O seu texto foi debatido nos grupos de
trabatho do Conselho e chegou-se a um acordo sobre uma abordagem geral no
Conselho «Justica» de 23 de Outubro de 2009, mas como nZo houve tempo
suficiente para a sua adopgio até 1 de Dezembro de 2009, data de entrada em wgor
do Tratado de Lisboa, a proposta anterior tornou-se obsoleta.

No que diz respeito & base juridica, a proposta baseia-se no artigo 82.°% n.° 2, do
Tratado sobre o Funcionamento da Unifo Europeia (TFUE). Este artigo prevé que
«na medida em que tal seja necessdrio para facilitar o reconhecimento mutuo das
sentencas e decisdes judiciais e a cooperagdo policial e judicidria nas matérias

penais com dimensdo transfronteirica, o Parlamento Europeu e o Conselho, por

meio de directivas adoptadas de acordo com o processo legislativo ordindrio, podem
estabelecer regras minimas. Essas regras minimas tém em conta as diferencas entre
as tradicoes e os sistemas juridicos dos Estados-Membros.

Essas regras minimas incidem sobre:

a) A admissibilidade mitua dos meios de prova entre os Estados-Membros;

b) Os direitos individuais em processo penal;

- ¢) Os direitos das vitimas da criminalidade;

a)f..]».

1

COM(2009) 338 de 8.7.2009.

PT



Para que o reconhecimento mutuo funcione eficazmente, € necessario que haja
confianga mitua. E necessério um certo grau de compatibilidade para reforgar a
confianga miitua e, por conseguinte, a cooperago. :

O direito a interpretagio ¢ 4 tradugdo, que decorre da Convengdo Europeia dos
Direitos do Homem (CEDH) e pode igualmente ser extraido da Carta dos Direitos
Fundamentais da Unidio Europeia’, é fundamental para uma pessoa que, sendo
objecto de uma acusacdo do foro criminal, nfo compreenda a lingua do processo,
pois permite-lhe conhecer as acusagdes e compreender os procedimentos. Em
conformidade com a CEDH, os servigos de interpretagio e de tradugdo devem ser
disponibilizados gratuitamente.

Avaliag3o de impacto - SEC(2009) 915 e respectivo resumo SEC(2009) 916. A fim

" de avaliar a proposta de Julho de 2009, a Comissdo realizou uma avaliagdo de

impacto que € vélida muzatis mutandis para a presente proposta de directiva. O
relatério sobre a  avaliagdio . do  impacto  estd disponivel em:

ht_tp://ec.europa.eu/govemance/impgct/ia carried_out/docs/ia_2009/sec 2009 0917

- en.pdf :

ANTECEDENTES

O artigo 6.°, n.° 3, do Tratado da Unigo Europeia (TUE) prevé que os direitos
fundamentais, tal como os garante a CEDH e resultam das tradigdes constitucionais
comuns aos Estados-Membros, constituem principios gerais do direito comunitario.

O artigo 6., n.° 1, do TUE, prevé que a Unifio reconhece os direitos, as liberdades e-

os principios enunciados na Carta dos Direitos Fundamentais da Unio Europeia, de
7 de Dezembro de 2000, com as adaptagdes que lhe foram introduzidas em 12 de
Dezembro de 2007, em Estrasburgo, e que tem o mesmo valor juridico que o TFUE e
o0 TUE. O artigo 47.° da Carta dos Direitos Fundamentais garante o direito a um
Jjulgamento. equitativo, incluindo o direito ao aconselhamento juridico ¢ a
representagdo em juizo, enquanto o artigo 48.° garante o respeito dos direitos de
defesa. : :

Segundo as -conclusdes da Presidéncia do Conselho Europeu' de Tampere®, o
reconhecimento mituo deveria tornar-se a pedra angular da cooperagdo judiciria,
mas acrescenta que o reconhecimento mituo «e a necessiria aproximagido da
legislagZo facilitariam [...] a protecgfio judicial dos direitos individuais»".

Segundo a Comunicacio da Comissdo ao Conselho e ao Parlamento Europeu, de 26

de Julho de 2000, relativa ao reconhecimento miituo de decisbes finais em matéria

penal’, «ndo s6 importa velar por que o tratamento dos suspeitos e os direitos da

PT

As «AnotagSes relativas 4 Carta dos Direitos Fundamentais» (JO C 303 de 14.12.2007) anexas & Carta,
determinam na anotagio ao artigo 48.° que: «o artigo 48.° € idéntico a0s n.”* 2 e 3 do artigo 6° da
CEDH [sendo em seguida citados os n.* 2 e 3 do artigo 6.° da CEDH]). Nos termos do n.° 3 do artigo
52.°, este direito tem um sentido ¢ um ambito iguais aos do direito garantido pela CEDH». O artigo
52.°, n.° 3, da Carta acrescenta: «esta disposi¢do ndo obsta a que o direito da Unido confira uma
protec¢do mais amplax».

15 € 16 de Outubro de 1999.

Ponto 33 das conclusdes.

COM(2000) 495 de 29.7.2000.

PT



10.

1.

12.

13.

14.

15,

defesa ndo sejam afectados negativamente pela aplicagio do principio {do
reconhecimento mmituo], como hé que garantir o reforgo das salvaguardas ao longo
de todo o processo». ‘

. Esta preochpacio foi incluida no Programa de medidas destinadas a apl_icar o
- principio do reconhecimento mutuo das decisdes penais® («Programa de medidas»),

adoptado pelo Conselho e pela Comissio, que indica que «a dimensio do
reconhecimento mituo depende em grande medida da existéncia ¢ do conteido de
determinados pardmetros que condicionam a eficdcia do exercicion.

Estes pardmetros incluem os mecanismos de protecgdo dos direitos dos suspeitos
(parimetro 3) e a defini¢do de normas minimas comuns necessérias para facilitar a
aplicagg@o do principio do reconhecimento mituo (pardmetro 4). A presente proposta
de directiva concretiza o objectivo declarado de reforgar a protecgdo dos direitos
individuais.

Em 2004 a Comissdo apresentou uma proposta global’ de legislacdo que abrange

- alguns dos direitos importantes dos acusados em processos penais. Esta proposta

acabou por ndo poder ser adoptada pelo Conselho.

Em 30 de Novembro de 2009, o Conselho «Justica» adoptou um Roteiro para o
reforgo dos direitos processuais dos suspeitos ou acusados em processos penais®, no
qual eram propostas cinco medidas que cobrem alguns dos direitos processuais
importantes, com base numa abordagem gradual, e convidava a Comissio a

apresentar as propostas necessarias para o efeito. A primeira medida prevista no

Roteiro refere-se ao direito a interpretagdo e 4 tradugdo

O Programa de Estocolmo, adoptado 'pelo Conselho Europeu de 10 e 11 de
Dezembro de 2009°, reafirmou a importéncia dos direitos individuais nos processos

. penais como um valor fundamental da Unifo e uma componente essencial da

confianca mutua entre os Estados-Membros e da ‘confianga piblica na UE. O
Programa de Estocolmo refere-se ao Roteiro como parte integrante do programa

plurianual e convida a Comissdo a apresentar propostas adequadas para a sua ripida
execucio. , ‘ ' .

O DIREITO A TRADUCAO E A INTERPRETACAO TAL COMO ESTABELECIDO NA CEDH
E NA CARTA DOS DIREITOS FUNDAMENTALS DA UE

O artigo 5.° da CEDH - Direito a liberdade e & seguranga - estabelece que:

«(1) Toda a pessoa tem direito a liberdade e seguranca. Ninguém Me ser privado
(.)

w . 3

JOC 12 de 15.1.2001, p. 10.
COM(2004) 328 de 28.4.2004.
JO C 295 de 4.12.2009, p. 1.

Conclusdes do Conselho Europeu de 10 € 11 de Dezembro de 2009.

da sua liberdade, salvo nos casos seguintes e de acordo com o procedimento legal: -



16.

/) Se se tratar de prisdo ou detengdo legal de uma pessoa (...) contra a qual esté em
curso um processo (...) de extradi¢io. o

(2) Qualquer pessoa presa deve ser informada, no mais breve prazo e em lingua que
compreenda, das razdes da sua prisdo e de qualquer acusagdo formulada contra ela.

() |
(4). 'Qualquer pessoa privada da sua liberdade por prisdo ou detengdo tem direito a

recorrer a um tribunal, a fim de que este se pronuncie, em curto prazo de tempo,
sobre a legalidade da sua detencdo e ordene a sua libertacdo, se a detencdo Jor

ilegal.»
E o artigo 6.° - Direito a um processo equitativo — estabelece que:

«(3). O acusado tem, como minimo, os seguintes direitos:

a) Ser informado no mais curto prazo, em lingua que entenda e de forma minuciosa,
da natureza e da causa da acusagdo contra ele formulada;

(...)

(e) Fazer-se assistir gratuitamente por intérprete, se ndo compreender ou ndo falar a
lingua usada no processo.» : :

A Carta dos Direitos Fundamentais da Uni%o Europeia reflecte estes direitos nos seus
artigos 6.° € 47.° a 50.°. Em especial, o artigo 47.° garante o direito a um julgamento
equitativo, incluindo o direito ao aconselhamento juridico e & representagio em

© juizo; o artigo 48.° garante o respeito da presungfio de inocéncia e dos direitos da

defesa'®,

O Tribunal Europeu dos Direitos do Homem (TEDH) declarou, relativamente ao
artigo 6.° da CEDH, que o acusado tem o direito de beneficiar gratuitamente de
servigos de interpretagio, mesmo que seja condenado, que tem o direito de receber os
documentos que estabelecem a acusagio numa lingua que compreenda, que a
interpretaciio deve ser suficiente para Ihe permitir compreender o desenrolar do
processo ¢ que o intérprete deve ser competente. O direito de beneficiar
gratuitamente dos servigos de um intérprete, mesmo em caso de condenacdo, foi
consagrado no acérddo proferido no processo Luedicke, Belkacem e Kog/Alemanha''.
No processo Kamasinski/Austria'?, o Tribunal declarou que a assisténcia prestada em
matéria de interpretagéo deve permitir ao acusado saber de que é acusado e defender-
se. Este direito ¢ aplicavel aos documentos escritos e a fase de instrugdo. O TEDH
considerou que o nivel de interpretagio deve ser «adequado» e que os pormenores da

Ver nota 2.

Acdrddo de 28 de Novembro de 1978, Série A, n.° 29. «46. O Tribunal chega, por conseguinte, &
conclusdo de que a acepglio corrente da expressdo [...] «gratuitamente» que figura no artigo 6.°, n.° 3,
alinea ), [...] é confirmada pelo objecto e pela finalidade do artigo 6.°. O Tribunal conclui que o direito
protegido pelo artigo 6.% n.° 3, alinea ¢), comporta, para quem ndo falar nem compreender a lingua
utilizada na audiéncia, o dircito de beneficiar de assisténcia gratuita de um intérprete, sem
posteriormente lhe ser reclamado o pagamento das despesas resultantes dessa assisténcia.»

Ac6rdio de 19 de Dezembro de 1989, Série A, n.° 168.
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17.

-18.

19.

4.

. acusagio devem ser comunicados ao interessado numa lingua que este compreenda

(processo Brozicek/Itdlia'’). Cabe as autoridades judiciais provar que o arguido fala

- suficientemente a lingua do tribunal e n3o ao arguido demonstrar que tal nio
acontece'®. O intérprete deve ser competente € o juiz deve garantir o caricter
equitativo do processo (processo Cuscani/Reino Unido").

A presente proposta de directiva estabelece um conjunto de obrigagdes: minimas
baseadas na CEDH e na jurisprudéncia do TEDH. O Férum de reflexéio da Comissdo
sobre multilinguismo e a formagio de intérpretes'® elaborou um relatério com
recomendagSes sobre a qualidade da interpretagéio e da traducgéo. Esse relatério foi
fruto das reunides do Férum de reflexio organizadas em 2008 pela Direcgdio-Geral
da Interpretacdo com a finalidade de determinar a eventual necessidade de serem
tomadas medidas e, em caso afirmativo, quais. O Férum concluiu que era necessério
intervir ¢ formulou recomenda¢Bes relativamente a4 forma como melhorar a
disponibilidade de intérpretes competentes ¢ qualificados no quadro dos processos
penais. As recomendagdes incluiam a criagio de um programa de formagfo em

interpretagdo juridica e um sistema de aqreditagio, certificaciio e registo dos-

intérpretes juridicos.

A Direcgio-Geral da Tradug@io da Comissdo Europeia (DGT) tomou a iniciativa de
organizar um Mestrado Europeu em Tradug3io (EMT - European Master's degree in

Translation). Em colaboragiio com um grupo de peritos composto por eminentes

académicos, foi criado um quadro de referéncia para a formagfio universitiria de
tradutores que inclui seis competéncias de base. Em Setembro de 2009, a DGT criou
uma rede de programas de tradu¢fio com o nivel de mestrado no conjunto da UE com
a finalidade de fomentar a exceléncia na formagdio em traduglo, incluindo no

dominio especializado da tradugZo juridica, e promover a profissio de tradutor em
-todos os Estados-Membros.

. Se necessdrio, pode recorrer-se as possibilidades de financiamento disponiveis a

nivel da Unido Europeia para apoiar os esforgos dos Estados-Membros no sentido de
cumprir os requisitos da presente legislagdo, em especial no que respeita a servigos
de tradugio ¢ interpretago financiados pelo Estado. ’ ’

DISPOSICOES ESPECIFICAS

Artigo 1.° - Ambito de aplicaciio

19.

O éambito de aplicagdo da proposta abrange os piocessos penais e os processos de
execugdo de um mandado de deten¢do europeu. Abrange qualquer pessoa, desde o
momento em que s¢ torna suspeita de ter cometido uma infracgio penal, até 2

13
14

15

16

Acérddo de 19 de Dezembro de 1989 (processo 10964/84), [1989] CEDH 23.

«41[...] as autoridades judiciais italianas deviam ter tomado medidas para garantir o respeito dos
requisitos do artigo 6.°, n.° 3, alinea a), salvo se pudessem estabelecer que o requerente tinha na
realidade um conhecimento suficiente de italiano para compreender a notifica¢o das acusagdes contra

cle formuladas. Tal prova nfio decorre dos documentos do processo nem das declaragdes das

tesfemunhas ouvidas em 23 de Abril de 1989. Verificou-se, relativamente a este ponto, violag2o do
artigo 6.° n.° 3, alinea a).»

Acérdio de 24 de Setembro de 2002 no processo 3277/96.
http://ec.europa.eu/commiss_ion_barroso/otban/docs/FinalL_Reﬂection__Forhm_Repon_en.pdf .
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20.

21.

22.

conclusdo do processo (incluindo os eventuais recursos). E importante sublinhar que .

os processos de execugdo de um mandado de detencdo europeu estdo abrangidos pela
proposta, uma vez que a decisfo-quadro relativa ao mandado de detengfio europeu
apenas enuncia esses direitos em termos gerais. A presente proposta constitui,
relativamente a este aspecto, um novo desenvolvimento do artigo 5.° da CEDH.

Dado que a jurisprudéncia do TEDH especificou que o artigo 6.° da CEDH se deve
aplicar as pessoas interrogadas relativamente a infracgdes, quer ja tenbam sido
formalmente acusadas ou ndo, as pessoas presas ou detidas devido a uma acusagio
penal sio também abrangidas pelo 4mbito de aplicacfio desta disposi¢do. Estes
direitos comegam a aplicar-se a partir do momento em que a pessoa ¢ informada de
que ¢ suspeita de ter cometido uma infracgéo. :

Artigo 2.° - Direito & interpretaglio

Este artigo consagra o principio fundamental segundo o qual deve ser assegurada a
interpretagdo durante a fase de instrugdo e a fase judicial do processo, ou seja,
durante os interrogatérios realizados pela policia, o julgamento, as audiéncias
intercalares e os eventuais recursos. A interpretacio das comunicagdes entre o
suspeito ou acusado € o seu advogado também estd coberta. Deve prever-se um
.sistema para verificar se a pessoa precisa de um intérprete ¢ para que possa contestar
a decisdo que negue essa necessidade ou contestar a qualidade da interpretacio.

Os processos de execugdo de um mandado de detengdo europeu estdio explicitamente
abrangidos. : '

Artigo' 3.° - Direito & traducéfio dos documentos essenciais

23.

O suspeito tem o direito & tradug3o dos documentos essenciais, a fim de preservar o
carécter equitativo do processo. No acérdéio Kamasinski/Austria’’, o TEDH declaron
que o direito a beneficiar de interpretagdo se aplicava também a «documentos
escritos» e que o acusado devia ter um conhecimento suficiente do processo para se
poder defender'®. Entre os documentos essenciais do processo penal incluem-se, por
conseguinte, o despacho de acusagio ou pronmincia, qualquer documento escrito
relevante, tais como depoimentos das principais testemunhas, que sejam necessarios
para se poder considerar informado «de forma minuciosa, da natureza e da causa da
acusacdio contra ele formulada», em conformidade com o artigo 6.°, n.° 3, alinea a),

Acdrdio de 19 de Dezembro de 1989, Série A, n.° 168. _ _ ’

“74. O direito [...]a assisténcia gratuita de um intérprete ¢ aplicavel ndo apenas as declaragdes orais
feitas no julgamento, mas igualmente aos documentos escritos e a fase de instruggio. O artigo 6.°, n.° 3,
alinea e), assinala que uma pessoa «acusada de uma infracgdo penal» que nfio compreenda nem fale a
lingua utilizada no tribunal tem direito 3 assisténcia gratuita de um intérprete para a tradugdo ou
interpretagdo de todos os documentos ou declaragdes do processo intentado contra si, que lhe sejam
necessérios para beneficiar de um processo equitativo, compreender o sentido ou comunicar na lingua

. do tribunal. [....] Contudo, artigo 6.°, n.° 3, alinea ¢), nfo vai até ao ponto de exigir uma tradugdio escrita

de todas as provas documentais ou documentos oficiais do processo. A assisténcia prestada em matéria
de interpretacio deve permitir ao acusado ter conhecimento das acusagdes que lhe sdo imputadas e
defender-se, nomeadamente apresentando. ao ‘tribunal a sua versiio dos factos. Tendo em conta a
necessidade de o direito garantido no artigo 6.% n.° 3, alinea ¢), ser concreto ¢ efectivo, a obrigagio das
autoridades competentes no se limita, por conseguinte, a designar um intérprete, mas incumbe-thes, se

forem alertados para um determinado caso, exercer um certo controlo posterior sobre a adequagdo da .

interpretagiio prestada (ver acérddo Artico).»
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| 25. Uma pessoa pode igualmente renunciar ao, direito a traducdo, na condigdo de ter

PT

da CEDH. E igualmente conveniente fornecer a tradugo de qualquer medida de -

seguranga ou medida privativa de liberdade ¢ da sentenga, que é necesséria para que
a pessoa em causa possa exercer o seu direito de recurso (artigo 2.° do Protocolo n.° 7
da CEDH). Se os documentos forem muito longos, as traducbes podem ser limitadas
as passagens relevantes.

24. No que diz respeito aos processos de execugdo.de um mandado de deten¢5.o europeu,
deve ser fomnecida uma traduc#o deste ultimo.

recebido antecipadamente aconselthamento juridico. '
Artigo 4.° - Custos de interpretaciio e de traduciio

26. Este artigo prevé que os custos de interpretagdio e de tradugdo sdo suportados pelo
Estado-Membro. O direito de beneficiar gratuitamente dos servigos de um intérprete,
mesmo em caso de condenagdo, foi consagrado no acérdio proferido no processo
Luedicke, Belkacem e Kog/Alemanha'®. '

Artigo 5.° - Qualidade da interpret_xcio eda traduc;io

27. Este artigo estabelece a obrigacdo. fundamental de assegurar a qualidade da
interpretagdo ¢ da traduc#io. O relatério do Férum de reflexfio sobre multilinguismo e
formacdo de intérpretes formula recomendagdes relativamente a este aspecto®.

Artigo 6.° - Cldusula de ndo regressdio

28. O objectivo deste artigo é assegurar que a defini¢fio de normas minimas comuns em
conformidade com a presente directiva ndo tenha por efeito reduzir o nivel de
protecgfio existente em determinados Estados-Membros e que as normas fixadas na
Convencdo Europeia dos Direitos do Homem, na Carta dos Direitos Fundamentais e
noutras disposi¢des relevantes de direito internacional sio mantidas. Os
Estados-Membros s#o inteiramente livres de estabelecer normas mais elevadas do
que as previstas na presente directiva.

Artigo 7.° - Transposigiio

29. Este artigo obriga os Estados-Membros a transporem a directiva até xx/xx/20xx e a
enviarem ao Conselho e 3 Comissgo, até essa data, o texto das disposicdes de

. transposigdo para o seu direito nacional. '

g «46. O Tribunal chega, por conseguinte, 4 conclusio de que a acep¢io corrente da expressdo [...]
«gmt.uitmnente» que figura no artigo 6.°, n.° 3, alinea e), [...] é confirmada pelo objecto e pela
finalidade do artigo 6.°. O Tribunal conclui que o direito protegido pelo artigo 6.° n.° 3, alinea ¢)
comporta, para quem néo falar nem compreender a lingua utilizada na audiéncia, o direito de beneficiar

de assisténcia gratuita de um intérprete, sem posteriormente lhe ser reclamado o pagamento das
despesas resultantes dessa assisténcia.» : '

2 Ver nota 14.
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30.

31

32.

33.

-Artigo 8.° - Relatério

Doze meses apés a execugdo da directiva, a Comissdo deve apresentar um relatério
ao Parlamento Europeu e ao Conselho, no qual avaliaré as medidas adoptadas pelos
Estados-Membros para cumprirem a presente directiva, e que, se necessdrio, sera

- acompanhado por propostas legislativas.

Artigo 9.° — Entrada em vigor

Este artigo prevé que a directiva entre em vigor no vigésimo dia seguinte ao da sua
publicagdo no Jornal Oficial da Unido Europeia. :

PRINCIPIO DA SUBSIDIARIEDADE

O objectivo da proposta nfio pode ser suficientemente alcangado apenas pelos
Estados-Membros, uma vez que consiste em promover a confianga entre eles, sendo
por conseguinte importante adoptar uma norma minima comum que seja aplicavel
em toda a Unifio Europeia. A proposta aproximard as regras processuais dos

Estados-Membros aplicaveis 4 interpretagdo ¢ a tradugdo no dmbito de processos -

penais, a fim de reforgar a confianga mitua. Por conseguinte, a proposta respeita o
principio da subsidiariedade. :

PRINCIPIO DA PROPORCIONALIDADE

A proposta respeita o principio da proporcionalidade na medida em que se limita ao

minimo exigido para alcangar os objectivos definidos a nivel europeu, nio
excedendo o necessario para o efeito.
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2010/0050 (COD)
Proposta de
DIRECTIVA DO PARLAMENTO EUROPEU E DO CONSELHO

 sobre o direito i interpretacfio e & traducfio em processos penais

O PARLAMENTO EUROPEU E O CONSELHO DA UNIAO EUROPEIA,

Tendo em conta o Tratado sobre o Funcionamento da Unifo .Europeia, nomeadamente o
artigo 82.°,n.°2, . ,

Tendo em conta a proposta da Comisséo Europeia®,

Ap6s transmiss3o do projecto de acto legislativo aos parlamentos nacionais,

Tendo em conta o f)arecer do Comité Econ6mico c' Social Europeuzz,

Tendo em conta o parecer do Comité das Regides?,

Deliberando de acordo com o processo legislativo ordindrio,

Considerando o seguinte:

0y

@

@)

.O artigo 47.° da Carta dos Direitos Fundamentais da Unido Europeia consagra o

direito a um julgamento equitativo, incluindo o direito ao aconsethamento juridico e

@ representagio em juizo. O artigo 48.° da Carta garante o respeito da presuncio de

inocéncia ¢ dos direitos de defesa.

A Unifio Europeia estabeleceu como objectivo manter e desenvoiver -um,espaco de

liberdade, de seguranca e de justica. Em conformidade com as conclusdes do

Conselho Europeu de Tampere de 15 e 16 de Outubro de 1999, nomeadamente o
ponto 33, o principio do reconhecimento mutuo deve tornar-se a pedra angular da
cooperagdo judicidria em matéria civil e penal na Unigio Europeia.

~ Em 29 de Novembro de 2000, em conformidade com as conclusdes de Tampere, o

Conselho adoptou um Programa de medidas destinadas a aplicar o principio do
reconhecimento mituo das decisdes penais®. Na parte introdutéria, o Programa de
medidas indica que o reconhecimento miituo «devers permitir ndo s6 o reforgo da

cooperagdo entre Estados-Membros, mas também a protec¢do dos direitos das
pessoasy.

2]

23
24

JO C 12 de 15.1.2001, p. 10,
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A aplicaggo do principio do reconhecimento mutuo das decisdes penais pressupde a
confianga mitua dos Estados-Membros nos respectivos sistemas de justica penal. O
alcance do reconhecimento mituo depende estreitamente de certos pardmetros, entre
os quais figuram «os mecanismos de protecgéo dos direitos dos [...] suspeltos» ea
deﬁmc;io das normas minimas comuns necessirias para facilitar a aplicagdo do
principio do reconhecimento miituo:

O reconhecimento mituo sé pode funcionar eficazmente num clima de confianga, em
que ndo s6 as autoridades judicidrias mas também todos os intervenientes no
processo penal, considerem as decisdes das autoridades judicidrias dos outros
Estados-Membros como equivalentes as do seu préprio Estado, o que implica «n3o
apenas a confianga miitua, tanto na pemnencm das disposi¢des do outro Estado como
na correcta aplicagio dessas disposicBes»?®. _

Apesar de todos os Estados-Membros serem partes na Convengdo Europeia para a
Protec¢dio dos Direitos do Homem e das Liberdades Fundamentais, a experiéncia
demonstrou que esta ades#o, por si s6, nem sempre permite assegurar um grau de
confianga suficiente nos sistemas de justi¢a penal dos outros Estados-Membros.

O artigo 82.°, n.° 2, do Tratado, prevé o estabelecimento de regras minimas
aplicdveis nos Estados-Membros, na medida em que tal seja necessario para facilitar
o reconhecimento mituo das sentengas e decisdes judiciais e a cooperagiio policial e
judiciaria nas matérias penais com dimenséo transfronteirica. A aplicagio de normas
minimas comuns deve permitir aumentar a confianga nos sistemas de justi¢a penal de
todos os -Estados-Membros, o que reforgard consequentemente a eficicia da
cooperagdo judicial num clima de confianga mitua.

Em 30 de Novembro de 2009, o Conselho adoptou o Roteiro para o reforgo dos
direitos processuais que solicitava @ Comissdo que apresentasse gradualmente
propostas sobre o direito & interpretagfio e a tradugfo, a informacfio sobre os direitos,
o patrocinio judicidrio, antes e durante o julgamento, o direito das pessoas detidas
comunicarem com familiares, empregadores e autoridades consulares e a protecgio
para os suspeitos vulneraveis.

A presente directiva, a primeira medida prevista no Roteiro, deve estabelecer normas

~ comuns aplicaveis nos dominios da interpretagdo e da tradugio em processos penais

a fim de reforgar a necesséria confianca reciproca entre os Estados-Membros.

O direito & interpretagdo e a tradugdo concedido as pessoas que nio compreendem a
lingua do processo encontra-se consagrado nos artigos 5.° ¢ 6.° da CEDH, tal como
interpretados pela jurisprudéncia do Tribunal Europeu dos Direitos do Homem. A
directiva deve facilitar: a aplicag8io pratica destes direitos, com vista a proteger o
direito a um julgamento equitativo.

Os direitos previstos na presente directiva devem igualmente aplicar-se aos processos |
de execugdo de um mandado de detengdo europeu. Os Estados-Membros devem
disponibilizar e suportar os custos de interpretago e de tradu¢do no que se refere as

25

26

JO C 12 de 15.1.2001, p. 10.
COM (2000) 495 de 26.7.2000, p. 4.
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(15)
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(18)

(19)

pessoas que~‘delas necessitem por n3o compreenderem ou ndo falarem a lingua do
Processo. - _ '

Os suspeitos ou acusados devem, nomeadamente, poder explicar a sua versio dos

factos a um advogado, assinalar quaisquer declaracdes de que discordem e alerté-lo

para quaisquer elementos que devam ser invocados em sua defesa.

A decisfio que negue a necessidade de interpretagdo ou traduclio deve ser passivel de
revisdo. Os Estados-Membros devem assegurar ao suspeito ou acusado a
possibilidade de contestar uma decisdo que determine que a interpretacio nfio ¢
necesséria, bem como de recorrer nos casos em que a qualidade da interpretacdo ou
da tradugio ¢ tdo deficiente que pode ser equiparada a uma falta de interpretacéo.

A obrigac#io de prestar ateng#o especial aos suspeitos ou acusados que eventualmente
se encontrem numa situag@o de vulnerabilidade, em especial se forem portadores de
deficiéncia que afecte a sua capacidade de comunicar eficazmente, ¢ indispensével a
uma boa administragio da justica Por conseguinte, as autoridades competentes
devem assegurar que estas pessoas podem efectivamente exercer os direitos previstos
na presente directiva, prestando ateng3o a qualquer eventual vulnerabilidade que
afecte a sua capacidade de compreender o processo ¢ fazer-se entender, ¢ tomando as
medidas adequadas para proteger estes direitos.

Para assegura.r a equidade do processo, é necessério disponibilizar ao suspeito ou
acusado a tradugio dos documentos essenciais. Entre os documentos essenciais que
devem ser traduzidos incluem-se quaisquer medidas que impliquem a privagéo de

~ liberdade, os despachos de acusacio ou pronncia, as principais provas documentais
e qualquer deciséo.

A rentincia ao direito 3 tradug3o dos documentos escritos deve ser inequivoca e s6
deve ser vélida na condi¢do de a pessoa em causa ter recebido antecipadamente

aconselhamento juridico.

A eficécia da interpretagio e da tradugdo deve ser assegurada por vérios meios,
nomeadamente a disponibilizagio de formagio aos juizes, advogados, magistrados
do Ministério Piblico, policia e outros funcionarios dos tribunais, para aumentar a

sua sensibilizacdo relativamente a situagfio dos que necess1tam desses servigos ¢ dos
que os fornecem.

A presente directiva fixa regras minimas. Os Estados-Membros podem alargar os
direitos previstos na presente directiva, com vista a proporcionar um nivel de
proteccio mais elevado ou a abranger igualmente situagdes que ndo sdo
explicitamente referidas na presente directiva. O nivel de protec¢o nunca deve ser
inferior ao das normas previstas na Convengdo Europeia dos Direitos do Homem, tal
como interpretadas pela jurisprudéncia do Tribunal Europeu dos Direitos do Homem.

A presente directiva respeita os direitos fundamentais e observa os principios
consagrados na Carta dos Direitos Fundamentais da Unidio Europeia. Em especial, a
presente dlrcctlva procura promover o dircito a liberdade, a um julgamento

equitativo e ao exercicio dos direitos da defesa, devendo ser aplicada em
conformidade com estes principios.
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@2)

- Os Estados-Membros devem assegurar que as disposi¢des da presente directiva, que

- correspondem a direitos garantidos pela Convengio FEuropeia dos Direitos do-

Homem, s#o aplicadas de forma coerente com esta, bem como com a jurisprudéncia
relevante do Tribunal Europeu dos Direitos do Homem. '

Uma vez que o objectivo de estabelecer normas minimas comuns n#o pode ser
alcancado pelos Estados-Membros individualmente e pode ser melhor realizado a
‘nivel da Unidio, o Parlamento Europeu e o Conselho podem adoptar medidas em
conformidade com o principio da subsidiariedade, tal como definido no artigo 5.° do
Tratado da Unio Europeia. Em conformidade com o principio da proporcionalidade,
estabelecido neste ultimo artigo, a presente directiva nio excede o necessario para
atingir o referido objectivo. - ' - :

Em conformidade com os artigos 1., 2.°, 3.° ¢ 4.° do Protocolo relativo a posi¢do do
Reino Unitlo e da Irlanda em relagio ao espago de liberdade, seguranca e justica,
anexo ao Tratado sobre o Funcionamento da Unido Europeia, o Reino Unido ¢ a
Irlanda notificaram o desejo de participar na adopgdo e aplicagdo da presente
directiva /[Sem prejuizo do disposto no artigo 4.° do Protocolo relativo a posigdo do
Reino Unido e da Irlanda em relagdo ao espago de liberdade, seguranga ¢ justiga, o
Reino Unido e a Irlanda nfio participam na adopgdo da presente directiva, nfio
ficando por ela vinculados nem sujeitos & sua aplicagio]”’” Nos termos dos artigos 1.°

e 2.° do Protocolo relativo a4 posi¢do da Dinamarca, anexo ao Tratado sobre o

Funcionamento da Unido Europeia, a Dinamarca nfo participa na aprovagdo da
presente directiva, ndo ficando por ela vinculada nem sujeita 3 sua aplicagio.

ADOPTARAM A PRESENTE DIRECTIVA:

Artigo 1.°
Objecto e dmbito de aplicaciio

A presente directiva define regras relativas ao direito a interpretagdo e a tradugdo no

4mbito dos processos penais ¢ dos processos de execu¢io de um mandado de

detengéo europeu.

Os Estados-Membros devem assegurar que os direitos referidos no n.° 1 se aplicam a
qualquer pessoa, desde o momento em que é informada pelas autoridades

competentes de um Estado-Membro de que é suspeita de cometer uma infracgdo

penal, até a conclus3o do processo.

Artigo 2.°
Direito 2 interpretaciio

Os Estados-Membros devem assegurar que os suspeitos ou acusados que nfo
compreendam nem falem a lingua do processo penal em causa beneficiem
imediatamente da assisténcia de um intérprete com qualidade suficiente para garantir
a equidade do processo penal. Um servigo de interpretagdo deve ser assegurado

O texto final deste considerando da directiva depende da posic3o adoptada pelo Reino Unido e pela
Irlanda, em conformidade com as disposi¢des do Protocolo n.° 21.
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durante os contactos com as autoridades encarregadas da instrugdo e as autoridades
Judiciérias, incluindo durante os interrogatérios realizados pela policia, durante todas
as reunides necessdrias entre o suspeito ¢ o seu advogado, durante todas as
audiéncias no tribunal e durante as eventuais audiéncias suplementares necessérias.

Os Estados-Membros devem assegurar, se for caso disso, que o aconselhamento
juridico recebido pelo suspeito durante todo o processo penal seja objecto da
,assisténciav de um intérprete.

Os Estados-Membros devem assegurar a criagdo de um procedimento cjue' avalie se o
suspeito ou acusado compreende e fala a lingua do processo penal.

Os Estados-Membros devem assegurar a0 suspeito ou acusado o direito de contestar

qualquer decis3o que negue a necessidade de interpretagéio.

O direito 4 interpretagdio inclui a assisténcia a pessoas com deficiéncia auditiva ou da
fala, ' ' o

" No que diz respeito aos processos de execuclio de um mandado de detengio europeu,

os Estados-Membros devem assegurar que qualquer pessoa sujeita a tal processo que
ndo compreenda nem fale da lingua nele utilizada, beneficie da assisténcia de um
intérprete durante o processo.

Artigo 3.°
‘Direito & tradugfio escrita dos documentos essenciais

- Os Estados-Membros devem assegurar que os suspeitos ou acusados que ndo

compreendam a lingua do processo penal em causa beneficiem da tradugfio escrita de
todos os documentos essenciais com qualidade suficiente para garantir a equidade do
processo penal. ‘

Entre os documentos essenciais que devem ser traduzidos incluem-se quaisquer
medidas que impliquem a-privagio de liberdade, os despachos de acusa¢do ou
promincia, as principais provas documentais e a decis#o. S

O suspeito ou acusado ou o seu advogado podem apresentar um pedido
fundamentado para a tradugdo de outros documentos, nomeadamente do
aconsethamento juridico que este tiltimo preste por escrito ao suspeito.

. Os Estados-Membros devem assegurar ao suspeito ou acusado o direito de contestar

qualquer decis3o que negue a necessidade de tradugo.

No que diz respeito aos processos de execucdo de um mandado de defengﬁo europeu,
os Estados-Membros devem assegurar que qualquer pessoa sujeita a tal processo que

ndo compreenda a lingua em que é redigido esse mandado, receba uma traduc#io do
referido documento. ‘

As pessoas que nos termos do presente artigo tenham direito 3 traducio de
docm.nentos podem renunciar ao seu direito, na condigio de terem recebido
antecipadamente aconsclhamento juridico sobre a questio.
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Artigo 4.°
Os Estados-Membros suportam os custos de mterpretacio e de traduciio

Estados-Membros suportam os custos de mterpretagio ede traducao resultantes da aplicagéo
dos artigos 2.° e3.°, independentemente do resultado do processo.

Artigo 5.°
Qualidade da interpretacéio e da traduc;io

1. A interpretagdo ¢ a tradugfo devem ser asseguradas de forma a que O suspeito ou
acusado possa exercer plenamente os seus direitos.

2 ‘Os Estados-Membros disponibilizam formagéio aos juizes, advogados, magistrados
do Ministério Piblico, agentes da policia e outros funcionarios dos tribunais, a fim de
que o suspeito possa compreender o procedimento e conhecer melhor o papel dos
intérpretes e dos tradutores.

Artigo 6.°
Cldusula de ndo regressio

Nenhuma disposi¢do da presente directiva pode ser interpretada como uma limitagdio ou
derrogacdo dos direitos e garantias processuais que podem ser concedidos ao abrigo da
Convencdo Europeia de Protecgiio dos Direitos do Homem e das Liberdades Fundamentais,
da Carta dos Direitos Fundamentais da Unifio Europeia, de outras disposi¢des relevantes de

direito internacional ou da legislag@o de qualquer Estado-Membro que proporcionem um nivel
de protecgéo superior.

Artigo 7.°
Execugido

1. Os Estados-Membros devem poér em vigor as disposi¢Bes leglslé,tlvas

regulamenmres e administrativas necessérias para dar cumprimento a presente
directiva até ...* [* - 24 meses apés a sua entrada em vigor].

2, As disposigdes adoptadas pelos Estados-Membros devem fazer referéncia a presente

directiva ou ser acompanhadas dessa referéncia aquando da sua publicagdo oficial.
As modalidades dessa referéncia s3o aprovadas pelos Estados-Membros.

3. Os Estados-Membros comunicam 3 Comissio o texto das dlspos196es de -

transposigéo para a sua lei nacional das obrigagdes decorrentes da presente directiva,

bem como um quadro de correspondéncia entre essas disposiges ¢ a presente
directiva.

Artigo 8.°
Relatério
Até ... [36 meses a contar da data de publicagdo da presente directiva no Jornal Oficial}, a

Comlssio apresenta ao Parlamento Europeu e ao Conselho um relatério que deve avaliar a
forma como os Estados-Membros tomaram as medidas necessinas para dar cumpnmento a
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presente du'ectwa, o qual serd acompanhado, se necessdrio, de propostas legislativas. O
relatério deve analisar igualmente as implicagBes financeiras futuras das medidas adoptadas
pelos Estados-Membros em aplicag3o da presente dlrectlva

Artigo 9.°
Entrada em vigor

A presente directiva entra em vigor no vigésimo dia seguinte ao da sua publlcagﬁo no Jornal

. Of cxaI da Unidgo Europeia.

Artigo 10.°

Os Estados-Membros sdo destinatarios da presente decisdo, em conformidade com os

.Tratados.

Feito em Bruxelas, em

Pelo Pariamento Europeu : Peio Conselho
O Presidente - O Presidente
16
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1. INTRODUCTION

The impact assessment is for a measure on the right to information for suspects and accused persons’ in
criminal proceedings. Someone who is subject to criminal proceedings is entitled to know what his rights
are and of what he is accused. Member States differ in the amount of information they give to suspects and
accused persons and the way in which information is transmitted (orally, in writing or by some other means).
This is true both for information about rights (such as the right to have legal advice or the services of an
interpreter for those who don't understand or speak the language of the proceedings) and information about
the charges.

If someone is arrested or required to attend a police station in connection with an enquiry into a crime, they.
have certain rights, such as the right to consult a lawyer or to have an interpreter present if they are a
foreigner who does not speak the language of the proceedings. Sometimes suspects or accused persons are
not informed of these rights, so they might not be able to avail themselves of those rights, jeopardising the:
fairness of proceedings. In this sense, provision of information on the rights can be seen as a "gateway" to
effective use of those rights. Legislation and practice on the way in which information is transmitted vary
significantly from one Member State to another.

Instances of failure to provide information are undermining trust in the faimess of criminal proceedings
conducted in other Member States. Perceptions of potential unfairness hamper cooperation in criminal
matters between Member States which is based on mutual recognition of judicial decisions across the EU.
This can affect the application of mutual recognition instruments, for instance the European Arrest Warrant,
under which a Member State is expected to surrender suspects or convicted persons, including its nationals,
rapidly and without examination of the case file, for trial or to serve a custodial sentence in another Member
State.

The right to a fair trial is a fundamental right which the European Union respects as a general principle by
reference to the European Convention on Human Rights (ECHR) under Article 6 (3) TEU. Whilst it is laid
down in the Charter of Fundamental Rights of the European Union (Article 47 - nght to an effective remedy
and to a fair trial, Article 48 — Rights of the defence and presumption of innocence)” and in Article 6 of the
ECHR, this has proved not to be sufficient to achieve the necessary level of mutual trust.

This impact assessment accompanies the Commission's proposal for the second step (Measure B) in the
Roadmap on Procedural Rights, on information on rights and information on charges.

2. - PROCEDURAL ISSUES AND CONSULTATION OF INTERESTED PARTIES
2.1. Policy context

To increase mutual trust, and thus improve the operation of mutual recognition, in November 2009 the
European Council adopted the Roadmap on Procedural Rights® (Annex 1, "the Roadmap") setting out a step-
by-step approach to strengthenmg the rights of suspects and accused persons. This was incorporated into the
Stockholm Programme* the followmg month. The Commission adopted a proposal for the first step, the right
to interpretation and translation, in July 2009.

In the Roadmap, the Council requests the Commission to submit proposals on a number of measures to
establish common minimum standards for fair trial rights in the EU.

! A suspect is someone who is suspected of having committed a criminal offence but has not yet been formally

charged. An accused person is someone who has been formally charged with an offence. Their rights are different
according to their status. However, both categories are entitled to certain information.

2 Since 1 December 2009 the Charter is legally binding and has the same legal value as the EU Treaties.

3 2009/C 295/01

4 'An open and secure Europe serving and protecting the citizen' adopted December 2009.
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Each measure will deal with a distinct procedural right or set of rights of suspects and accused persons which
had been identified by Member States and stakeholders alike as needing to be strengthened by action at EU
level. Each measure thus has to be considered as a building-block for a whole edifice. Measures may consist
of binding legislation applying to each and every suspect in criminal proceedings in all Member States, thus .
protecting EU citizens and third-country nationals alike both in cross-border proceedings as well as in purely
domestic cases. Such legislation may clarify existing rights or even create new ones, but only in relation to
the respective specific issue each measure is supposed to address. The rights of suspects and defendants
throughout the EU will therefore be strengthened sty-by-step as set out below:

Measures envisagedin the Roadmap:

Measure A: Translation and Interpretation

Measure B: Information on Rights and Information about the Charges

Measure C: Legal Advice and Legal Aid

Measure D: Communication with Relatives, Employers and Consular Authorities

Measure E: Special Safeguards fur Suspected or Accused Persons who are Vulnerable’

Measure D: Green Paper on Pre-Trial Detention

The measure covered by this Impact Assessment is "Measure B" which aims to improve the situation of
suspects by ensuring that these individuals receive information about their defence rights and about the case
against them in the course of criminal proceedings:

"Measure B: Informatign on Rights and Information about the Charges

Short explanation: A person that is suspected or accused of a crime should get information on his/her basic
rights orally or, where appropriate, in writing, e.g. by way of a Letter of Rights. Furthermore, that person
should also receive information promptly about the nature and cause of the accusation against him or her. A
person who has been charged should be entitled, at the appropriate time, to the mformanon necessary for the
preparation of his or her defence, it being understood that this should not prejudlce the due course of the
criminal proceedings."

2.2, Chronology of the Impact Assessment

2.2.1. Consultation of stakeholders

Stakeholders were consulted on several occasions. The Commission has regular and frequent contact with
major stakeholders: European Criminal Bar Association, Council of Bars and Law Societies of Europe,
national Bar associations, European Network of Councils of the Judiciary, academics, NGOs such as
JUSTICE, Amnesty International and Fair Trials International. The Commission has been researching this
area of criminal law for over 7 years. It issued a Green Paper on procedural safeguards in February 2003 and
has been consulting interested parties ever since; it has thus accumulated a body of information and views on
what experts consider would promote fairer trials and greater mutual trust between Member States.

This measure will address the rights of juvenile suspects and accused persons in criminal proceedings.
Green Paper on procedural safeguards, COM (2003) 75 of 19.2.2003
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A Justice Forum’ meeting was held in July 2008 to canvas views on the Université Libre de Bruxelles (ULB)
study on mutual recognition® (see 2.2.2 (e) below). Most participants expressed their continuing wish to see
legislation at EU level on procedural safeguards. There also was a 2-day experts' meeting devoted to
procedural rights in March 2009. A Justice Forum meeting in November 2009 was devoted to Measures A
and B of the Roadmap. Professor Spronken outlined the findings of the Letter of Rights project (see 2.2.2.(b)
below).

2.2.2.  Studies and publications
The IA relies on the findings of five separate studies carried out from 2007 to 2010:

(2) An external study to gather evidence for this IA was commissioned in December 2009. The study, carried
out by consultants Matrix Knowledge, focused on policy options and costs of the various options.

(b) Under the JPEN (Criminal Justice) financial programme, the Commission is funding a research project
being carried out by the German Federal Ministry of Justice and Maastricht University ("EU-Wide Letter of
Rights in criminal proceedings: towards best practice") reviewing how suspects are informed about their
rights in criminal proceedings in the 27 Member States, and considering the feasibility of a model 'Letter of
Rights' to be applicable throughout the EU’. The research team submitted an interim report in September
2009 detailing existing Letters of Rights in Member States that use them.

(c) In 2009, researchers from Maastricht and Ghent Universities carried out a comprehensive review of
procedural rights in the EU' for the Commission. The study identified current practice for transmitting
information to suspects and accused persons in all Member States.

(d) "Effective Criminal Defence Rights in Europe”, a study funded under the JPEN Programme, is a joint
initiative of JUSTICE, the University of the West of England, the Open Society Justice Initiative and
Maastricht University. It is being carried out over a 3 year period (2007-2010) and provides empirical
information on the extent to which procedural rights that are indispensable for an effective defence, such as
the right to information, are provided in practice in 8 EU Member States and one accession country (Turkey).
Interim results from the study were used as part of this impact assessment'!

(e) The "Analysis of the future of mutual recognition in criminal matters in the European Union",' carried
out by the ULB involved national experts carrying out research in their home Member State through in-depth
interviews and questionnaires with practitioners, civil servants of ministries of justice responsible for
negotiation and transposition of mutual recognition instruments, judges, defence lawyers, liaison magistrates
and prosecutors. The report found that defence rights had been neglected in the development of mutual
recognition. Levels of trust between Member States were not sufficient and the EU was encouraged to do
more to redress the balance between facilitating prosecution and protecting the rights of suspects and accused
persons.

7 The Justice Forum, an expert group convening European representatives of all actors in the justice systems,

including judges, prosecutors and defence lawyers, was constituted with the aim of providing an arena in which the
Commission could consult its stakeholders. It meets 4-5 times a year for a themed discussion.

8 "Analysis of the future of mutual recognition in criminal matters in the European Union" by Giséle
Vernimmen-Van Tiggelen and Laura Surano (Call for tenders JLS/D3/2007/03 European Commission) — 20 November
2008

9 JLS/2008/JPEN/032

10 EU procedural rights in criminal proceedings — Taru Spronken, Gert Vermeulen, Dorris de Vocht, Laurens Van
Puyenbroeck — JLS/2008/D3/002. _

u The research project covers nine countries: Poland, Hungary, Belgium, France, Italy, Germany, England and
Wales and Finland and an accession state (Turkey). ‘

12 "Analysis of the future of mutual recognition in criminal matters in the European Union" by Giséle
Vernimmen-Van Tiggelen and Laura Surano (Call for tenders JL.S/D3/2007/03 European Commission) — 20 November
2008
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Additional sources of information used in preparing this Impact Assessment include:

e The book “Suspects in Europe: Procedural Rights at the Investigative Stage of the Criminal Process in the
European Union”". It contains a detailed account of procedural rights in 11 Member States and served as a
basis, together with the studies, for comparing Member States’ current practice,

o Annual reports of the ECtHR 2003-2009,

¢ European Court of Human Rights, “50 Years of Activity - some facts and figures” and Survey of activities
2007",

¢ Council of Europe annual penal statistics, 2007,

e Study on the Transparency of Costs of Civil Judicial Proceedings in the European Union, contract
JLS/2006/C4/007-30-CE-0097604/00-36,

e International comparison of publicly funded legal services and justice systems, Ministry of Justice, United
Kingdom, October 2009,

¢ Explaining attitudes towards the justice system in the UK and Europe, Ministry of Justice, United
Kingdom, June 2008. '

2.2.3. Internal consultation and scrutiny of the Impact Assessment

An Interservice Impact Assessment Steering Group was created involving representatives from DGT, DG
SCIC, DG COMP, DG MARKT, DG RELEX, DG ELARG, OLAF, the Legal Service and the Secretariat-
General. An IASG meeting was held on 15 March 2010 At the meeting and in subsequent communication
with individual DGs, comprehensive feedback was received which has been taken into account throughout
this report (Annex VI).

In her hearing before the European Parliament in January 2010, Vice-President Reding emphasised EU
action in the area of rights for the accused as among her priorities for her term of office.

This Impact Assessment was examined by the European Commission's Impact Assessment Board on 5 May
2010. Further to the IAB's recommendations, additional information, explanations and data was provided. At
the Board's request, the context of the initiative for this proposal ("Measure B") as integral part of the
measures laid down in the Procedural Rights Roadmap is explained in greater detail in part 2. The fact that
the initiative is not only meant to contribute to an improvement of judicial cooperation but also aimed both at
the strengthening of fundamental rights of individuals at EU level and promotion of free movement of EU
citizens has now been more clearly emphasised; the general and specific objectives of this initiative as set out
in part 4 have been refined and amended in line with the Board's suggestions. The Board asked for a better
explanation of the link between insufficient or inadequate provision of information to suspects and accused
persons and practical problems in judicial cooperation between Member States: while no further statistical
information could be added, the explanation of the connection between the specific problem of insufficient
information and the general problem of delays and other complications in judicial cooperation proceedings in
part 3 was extended and an up-to-date example illustrating the link added. Equally, in part 7 a more rigorous
analysis of the proportionality of both elements of the preferred option was included and, in part 3, the
explanation of the need for action at EU level (subsidiarity) elaborated. Furthermore, the report now provides
a more detailed explanation of the costs ranges set out in parts 5 and 7 using exemplary indications of costs
ranges for selected Member States to illustrate the effect of relatively wide ranges in the size of different cost
factors across the EU. Following the Board's recommendation, greater use is made of references to the
annexes throughout the main body of the report. Further, more technical changes have been made throughout
the report and its annexes pursuant to the Board's recommendations.

1 Ed Cape, Jacqueline Hodgson, and Ties Prakken (Intersentia May 2007)
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2.3. Compliance with standards of consultation

General principles and minimum standards for consultation of interested parties have been followed in
relation to this initiative. The views of all major stakeholders and Member States were sought. The Justice
Forum November 2009 session covered the right to information.

3. PROBLEM DEFINITION

Summary of the problem:

There is insufficient trust between judges and prosecutors of different Member States. Divergences in
practice and a number of high profile cases have damaged the perception of justice in certain Member States.
In practice this means that judges may hesitate to agree to judicial cooperation requests from other Member
States. The situation will become exacerbated as more mutual recognition instruments become applicable in
Member States, following on from the European Arrest Warrant. The effective application of mutual
recognition requires mutual trust. The ECHR is not enough to redress the situation for various reasons set out
in this Impact Assessment. One aspect of the problem is a failure on the part of Member States' authorities to
give adequate information to suspects and accused persons, and in particular information about what rights
they have and what they are accused of. This information should be given to suspects and accused persons to
ensure that they have a fair trial. The ECHR does not require this explicitly, but Commission research shows
that it would make a considerable difference if information was given to all suspects and accused person
throughout the EU in a similar way. It would lead to greater trust between judges if they knew that other
Member States observed the same practices as they did, but not only between judges since the impact would
be felt by all citizens.

3.1. The general problem: insufficient mutual trust between Member States

Insufficient levels of mutual trust between Member States' judicial authorities affect the cooperation in
criminal matters between them. Since the 1999 adoption of the Tampere Conclusions, Member States have
agreed that mutual recognition should be the cornerstone of judicial cooperation, that is, that judicial
decisions taken in one Member State should be considered as equivalent to each other wherever that decision
is taken, and so enforceable anywhere in the EU. If a judicial authority (usually a court or judge) in a
Member State is to be expected to enforce or execute a foreign judicial decision (e.g. a custodial sentence or
an arrest warrant) with the same effects as its own, that authority has to trust that the fundamental rights of
the person concerned have been, or will be, respected in that other EU Member State. If that authority has
any doubts about the consistent and comprehensive compliance with fair trial rights in criminal proceedings
in one or more other Member States, judges and prosecutors may be unwilling to allow the surrender of
someone or the sending of evidence for use in a trial in another Member State.

The perception that the rights of suspects and accused persons are not respected in every instance has a
disproportionately detrimental effect on mutual trust and, in turn, on judicial cooperation.'*

Evidence'® and consultation'® point to this and judges and prosecutors throughout the EU have argued this
must be addressed. They stress that the difficulties in the application of EU cooperation measures can be felt
in day to day practice but are not always translated into a higher number of refusals to surrender persons
requested under European Arrest Warrants.

14 ULB study: lack of trust: para 18
13 ULB study, para 18. This assessment is supported by testimony of European Judicial Network members.
16 Justice Forum July 2008.
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3.2 Rebalancing EU justice policy through further strengthening of fundamental rights

Whilst various important measures have been taken at European Union level to guarantee a high level of
safety for citizens (most notably the Framework Decisions on the European Arrest Warrant and the European
Evidence Warrant), no measures were taken to ensure that individuals suspected or accused of having
committed a criminal offence could benefit from a high level of fair trial standards in criminal proceedings
wherever these proceedings take place in the EU.

The need to improve the balance between measures facilitating prosecutions and enforcement of sentences
and those protecting fundamental procedural rights of the individual had been identified by the Commission
as early as 2003, calling for specific action on procedural rights. However, discussions on procedural rights
within the EU had, for many years, not led to any concrete results. This has changed with the adoption of the
Procedural Rights Roadmap by the Council of the European Union in November 2009 in which Member
States resolved to take step-by-step action strengthening procedural rights of suspects and accused persons
throughout the EU. Member States and stakeholders alike agree that it is necessary to enhance citizens'
confidence that the European Union and its Member States will protect and guarantee their rights.

The Roadmap points the way for EU action and gives the Commission a mandate to act on a series of
measures, which, taken together, will create a high standard of fundamental rights going well beyond the
protection currently offered by Arts 5 and 6 ECHR. Taking this course will also give a specific EU meaning
to the fair trial safeguards enshrined in Arts 47 and 48 CFREU.

3.3 Promoting free movement of EU citizens

Insufficient trust in Member States' legal systems and the inadequate protection of fundamental fair trial
rights may deter EU citizens from exercising their right to move and reside freely within the territory of other
Member States guaranteed by Art. 21(2) TFEU"". Removing obstacles to free movement of EU citizens is an
essential aspect of ensuring that the internal market operates effectively for EU citizens. Provisions of the EU
Treaties relating to free movement are intended to facilitate the pursuit by EU citizens of activities of all
kinds throughout the EU, and preclude measures which mxght place them at a disadvantage should they wish
to pursue an activity in the territory of another Member State.'®

Approximation of fair trial standards across the EU by implementation of the Procedural Rights Roadmap
will address the issue of lacking trust of citizens in the fair operation of another Member State's criminal
justice system and thus contribute towards removing obstacles to free movement of citizens — be they real or
perceived.

3.4 The specific problem: insufficient information in criminal proceedings and its
consequences

Access to information for suspects and accused persons is a key factor in ensuring fair proceedings. Suspects
and accused persons cannot be presumed to have a detailed-enough knowledge of their rights at the moment
of arrest or police interview to enable them to make effective use of these rights, such as the right to legal
advice (which may even be free, depending on the circumstances). Even where suspects and accused persons
do have a general knowledge of their basic procedural entitlements, they might find themselves in situations
in which special rights and protections going beyond the rights available in 'standard' situations might be
applicable. It is therefore crucial that they should be informed of their rights in every case to ensure that they
are indeed aware of the rights of which they could avail themselves. In this sense, provision of information
on rights is the gateway to accessing all rights. To prepare their defence adequately, accused persons also
needs to know in detail the case against him and what evidence there is. He also needs this information to

17 See also Directive 2004/38/EC of the European Parliament and of the Council of 29 April 2004 on the right of

citizens of the Union and their family members to move and reside freely within the territory of the Member States (OJ
L 158, 30.4.2004, p. 77).

See, inter alia, judgment of the Court in case 143/87 Stanton v INASTI, para 13
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challenge pre-trial decisions (such as a decision refusing him bail) where necessary. Where that information
is not given, the fairness of proceedings is jeopardised.

Suspects and accused persons do not always receive all this information. This applies both to nationals and
non-nationals involved in criminal proceedings. The situation is worse for non-nationals who may not be as
familiar with the legal system as nationals and may have the added dimension of not speaking the language
of the proceedings.

Member States have different systems for transmitting information on rights and on the case, and some
information is not transmitted at all in some Member States. Discrepancies between Member States' practice
relating to the provision of information are borne out by the most recent academic studies on the subject. The
study EU Procedural Rights in Criminal Proceedings'” found that there was substantial divergence between
Member States in the way suspects are informed about their rights and the case against them. It found, for
instance, that in four Member States there was no legal obligation to inform a suspect of the right to legal
assistance and that only in ten Member States a suspect is informed about his rights by means of a written
notification (Letter of Rights).?® Even amongst those ten Member States, the study noted a great variance in
terms of the rights included in the Letter (e.g. some Letters of Rights did not mention the right to translation
and interpretation).?! As far as this divergence in practice is concerned, the European Committee for the
Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT) has stressed that it is
essential to provide a suspect who is arrested or detained with information about his rights, and that this
information should generally be given in writing. In its report to the German Government on its visit to
Germany in 20057 it urgently called for "the provision of clear oral information [to all persons detained by
the police] af the very outset, to be supplemented at the earliest opportunity (that is, immediately upon first
entry into police premises) by provision of a written form setting out their [suspects'] rights in a
straightforward manner. This form should be available in an appropriate range of languages. Further, the
persons should be asked to sign a statement attesting that they have been informed of their right.”"
Provision of clear and comprehensible information about an arrested suspect's rights at the very outset of
detention will give the individual concerned the possibility of making use of those rights (such as the right to
legal advice ) and thus help prevent intimidation and ill-treatment by police staff in the crucial period
immediately following arrest*’In relation to information about the case, law and practice also vary
considerably from one Member State to another”. In some cases, a written summary is given whilst in
others, the accused person's lawyer is granted access to the case file and may take copies of the parts he
deems relevant. In three Member States no access to the case file is given’® and even in those Member States
that provide for access of accused persons to the case-file, the point in criminal proceedings at which this
access is granted varies significantly.

3.4.1 Adverse effects on criminal proceedings

Where suspects and accused persons are not adequately informed of the rights they enjoy in criminal
proceedings or of the case against them, this can render these proceedings unfair:*’ a suspect might not be

1 EU procedural rights in criminal proceedings — Taru Spronken, Gert Vermeulen, Dorris de Vocht, Laurens Van

Puyenbroeck — JLS/2008/D3/002, p.15. ’

2 Ibid, p16. NB A Letter of Rights, which is a standard written notification of rights, drafted in simple language
so that it is easily understood, was introduced in Germany with effect from 1 January 2010. It is not covered by this
study but the 1A henceforth refers to11 Member States operating a Letter of Rights system.

2 1bid, p16 — supported by findings of Maastricht University study 21 September 2009.

2 CPT Report Germany, CPT (2006) 36, adopted on 7 July 2006 as published by the Government of the Federal
Republic of Germany on http://www.bmj.bund.de/files/-/2044/CPT%20Report%202006.pdf

B ~ Ibid, para30. With reference to the CPT report Germany has since introduced a letter of rights in federal
legislation.
24 CPT, The CPT standards — "Substantive” sections of the CPT's General Reports, CPT/Inf/E (2002) 1 — Rev.
2009, p11; CPT Report Germany, CPT (2006) 36, adopted on 7 July 2006 as published by the Government of
the Federal Republic of Germany on http://www.bmj.bund.de/files/-/2044/CPT%20Report%202006.pdf.

EU procedural rights in criminal proceedings

2 ES, FR and EE. EU Procedural Rights in Criminal Proceedings. p94. :

z See for example the following ECtHR cases: Padalov v Bulgarja (judgment of 10 August 2006, application n°
54784/00), para 54; Talat Tunc v. Turkey (judgment of 27 March 2007, application n°32432/96); Salduz v. Turkey .
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aware that he can seek independent legal advice from a lawyer before police questioning and may thus be
prone to make statements under the psychological pressure of detention which might be unduly incriminating
and could be relied on at trial by the prosecution. A suspect who is convicted on the basis of his initial
statement may appeal against his conviction and succeed in having the conviction overturned by an appellate
court; the costs of the initial trial would thus be wasted. Similarly, where a suspect is held in pre-trial
detention on the order of a court but cannot inspect the case-file that the police or prosecution presented to
the court to obtain the order, he may not know the basis of the evidence on which the court relied when
ordering the detention. The accused might appeal against the order although he might have chosen not to do
so had he known on what compelling evidence the court relied on. Appeals and aborted proceedings such as
this result in unnecessary costs for the Member State in which these criminal proceedings take place: court
costs, costs of keeping a suspect in pre-trial detention,”® and, where applicable, costs to the Member State's
legal aid budget. Eventually, suspects or accused persons might lodge applications with the ECtHR based on
lack of information in the initial stages of criminal proceedings, with the respondent Member State having to
pay the applicant costs of domestic and ECtHR proceedings if the application is successful. Such costs in
applications relating to lack of information about rights or the case can vary significantly; in Padalov v
Bulgaria costs reached 1,700 €, whilst in Mooren v Germany they reached 5,600 €.*° Were sufficient
information provided to suspects and accused persons in all instance, Member States would be likely to
achieve costs savings resulting from court budget savings on account of fewer appeals etc. However, owing
to lack of relevant statistical data the magnitude of such savings cannot be predicted with any precision.

3.4.2 Adverse effects on judicial cooperation between Member States

Inadequate provision of information on rights or on the charges against an accused person may not only lead
to problems and associated costs in the Member State where the original criminal proceedings take place, but
also in other Member States where a court in the Member State in which the proceedings take place wishes
to seek cooperation from other Member State(s) in order to advance the criminal proceedings or enforce a
financial or custodial sentence. Several EU instruments have been adopted over the course of the last decade
to improve such cooperation, most notably the Framework Decisions on the European Arrest Warrant (EAW
- in operation since 1 January 2004), the European Evidence Warrant and the transfer of sentenced persons
between Member States.

All instruments aiming to facilitate judicial cooperation between Member States rely on the principle of
mutual recognition: a decision of a court in one Member State (the issuing state), such as an arrest warrant or
a final judgment imposing a prison sentence, shall be recognised and enforced by the courts of another
Member State (the executing state) and treated as equivalent to their own decisions, i.e. without any further
review of the decision or any lengthy recognition proceedings. Such quasi-automatic mutual recognition
presupposes mutual trust between judges and courts throughout the EU in the fairmess of criminal
proceedings and the lawfulness of the decisions to be enforced. This trust depends on adherence to
sufficiently high fair trial standards and the availability of effective defence rights across the EU. Where this
trust is found to be wanting, mutual recognition will not work; courts in one Member State asked to execute
an arrest warrant issued by a judge in another Member State would want to satisfy themselves in every case
that the proceedings on which an arrest warrant was based or for which arrest and surrender of a person was
sought, were, or were likely to be, fair and compliant with ECHR fair trial standards. Protracted proceedings
would be the consequence where the sought person resisted surrender to another Member State and appealed
against a decision recognising another Member State's arrest warrant. Mutual recognition of the foreign
decision may even be refused where significant doubts as to the fairness of proceedings in another Member

(judgment of 27 November 2008, application no. 36391/02); Panovits v Cyprus (judgment of 11 December 2008,
application no. 4268/04); Kamasinski v Austria (judgment of 19 December 1989 A Series N° 168), Ocalan v Turkey
(judgment of 12 May 2005); Moiseyev v Russia (9 October 2008); Mooren v Germany (judgment of 9 July 2009,
agplication no. 11356/03).

2 These costs vary significantly by Member State: in England and Wales, the costs of one day in prison average
130 € per day; in Germany they range around 70 € per day.

Padalov v Bulgaria (judgment of 10 August 2006, application n® 54784/00).

Mooren v Germany (judgment of 9 July 2009, application no. 11356/03).
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State remain. Thus Member State courts have already refused to execute EAWs on account of a probable
violation of the sought person's fair trial rights upon surrender to the issuing Member State.’!

But even where another Member State's court decision is eventually enforced by the courts in the executing
Member State, the swift operation of judicial cooperation instruments can be hampered significantly. This is
the case where the person sought on the basis of an EAW appeals against a decision to recognise and execute
the EAW and, eventually, brings an application against the Member State wishing to surrender him before
ECtHR, citing a likely infringement of his fair trial rights in the Member State seeking his surrender. In this
respect, some Member States have indicated that significant delays (of more than a year’?) have occurred in
EAW proceedings where an appeal against a decision to order (or to refuse) surrender of the sought person
had been lodged. Thus insufficient mutual trust between judicial authorities detrimentally affects the efficient
operation of the EAW within the timelines provided in the EAW Framework Decision. Such delay translates
into an increase in court costs, costs for holding a sought person in extradition detention and legal aid fees.

In this context it is crucial to emphasise that it may take only one high-profile case in which a suspect's or
accused person's fair trials rights have been breached to erode the trust of judges in one Member State in the
fair operation of another Member State's criminal justice and thus significantly hamper judicial cooperation
between the respective Member States. This risk is expected to be magnlﬁed when those mutual recognition
measures adopted at EU level since the EAW Framework Decision®® have been implemented and when
Member States seek to enforce freezing orders, financial penalties or the transfer of convicted persons
serving a custodial sentence to another Member State.

Allegations of insufficient information on rights or charges being provided to suspects or accused persons,
and an associated potential violation of the right to a fair trial as enshrined in the ECHR, have already
adversely affected judicial cooperation between Member States. Whilst there is very little detailed statistical
data available on the causes for delay in judicial cooperation proceedings, a most recent case provides ample
illustration of the consequences such allegations of 1nadequate information on the charge against a suspect
can have on intra-EU judicial cooperation. In this case,** execution of a Portuguese EAW by UK courts for
execution of a two-year prison sentence took more than 14 months and involved five decisions by UK courts
and a decision by the ECtHR against the sought person who argued that his accelerated trial in Portugal had
been unfair owing to failure on the part of the Portuguese authorities to inform him about the charge. Had the
alleged unfairness of the Portuguese proceedings, said to have been caused, to a significant extent, by lack of
information on the charge against the accused, not been the central issue of the proceedings in the UK, it is
assumed that surrender would have been effected significantly more swiftly than was the case. Owing to
limited data available on the factors influencing the lengths of judicial cooperation proceedings in executing
Member States, it is impossible to quantify with precision the financial consequences of inadequate provision
of information to suspected and accused persons on judicial cooperation proceedings in the executing state in
terms of courts budget impact and legal aid costs.

Insufficient information is a common feature of cases that are known to have attracted media attention. These
cases, although the exception rather than the rule, are likely to have adverse effects on the reputation of a
Member State's criminal justice system as it only takes one high profile case to erode trust and thus
Jjeopardise judicial cooperation. The NGO Fair Trials International (FTI) has reported that out of 30 cases in
which it was involved, in only two cases was the suspect or accused person informed of their rights. The
following case studies were presented by FTI and serve as examples:

31 E.g. Case AU7667, Rechtbank Amsterdam (judgment of 4 January 2006); Lisowski v Regional Court of
Bialystok [2006] EWHC 3227 (Admin), High Court of England and Wales (judgment of 28 November 2006).
Generally, it has to be noted, though, that the average refusal rate thoughout the EU currently stands at 4 to 8 %.

32 Council Doc 10330/3/08 (Replies to questionnaire on quantitative information on the practical operation of the
European Arrest Warrant — Year 2007), p11.

33 Such as the Framework Decisions on Financial Penalties, Confiscation, Freezing Orders, European Evidence
Warrant, Transfer of Prisoners and European Supervision Order.

34 See R (on the application of Gary Mann) v City of Westminster Magistrates' Court [2010] EWHC 48 (Admin)

(judgment of 19 January 2010).
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Case examples on information on rights and charges in criminal proceedings:

The T-Brothers

FT and AT, nationals of Member State A, were arrested in Member State B on drugs charges. The brothers
were interrogated without lawyers, forced to sign confessions in the language of B which they did not
understand, and were not shown the charges against them for over a year. The brothers were unaware of their

right to legal assistance and an interpreter. They were convicted to six years' imprisonment.

GM

GM national of Member State A, attended a major football tournament in Member State B. Following street
disturbances he and 13 others were arrested. They were tried and convicted under “emergency” powers, less
than 48 hours after the arrests. GM has maintained that he was elsewhere with friends during the
disturbances, but he had no chance to call them as alibi witnesses. Unbeknown to him, the emergency
legislation provided for a 1 month stay of proceedings to prepare a defence, in cases where, for example,
identification was in issue — as here. GM was not informed of this crucial right until long after the trial.
Together with 13 other defendants he was given only brief access to a court-appointed lawyer on the day of
his trial, who did not tell him about the possibility to seek a stay of proceedings. He also shared an interpreter
at trial (none was given before) with the other 13 defendants. GM also did not know on arrest what the
allegations were against him or what offence he was charged with. It was only when he happened to peer
over the shoulder of the interpreter, 20 minutes before the end of the trial itself, that he saw the words
“leading a riot” in his native language and realised that this was what he had been charged with. GM claims
that as a result of these failings to provide him with timely information about his rights, or to allow time for
those rights to be properly exercised, his trial was unfair. It is likely that this situation could have been
prevented had GM been advised in a timely way of his rights.

T

T, a national of Member State C, was charged with a drug offence in Member State A. Travelling back to
Member State A from a holiday in Country B with an acquaintance who was found with cocaine in his bags
on arrival at the airport, T was searched but was found to have no drugs in her own bags. T understood very
little about the case. T says she did not know at the trial that she was testifying as a co-accused. She thought
she was a witness for the prosecution against her acquaintance. At the trial itself, T did not know that she

was entitled to request the assistance of a translator or interpreter. Following her conviction, T spent four
years in jail before being pardoned by Member State A.

These cases illustrate that the provision of information on rights and the charges in a way that ensures that
suspects or accused persons become fully aware of their rights and the accusations against them is crucial to
safeguard the fairness of criminal proceedings. Currently, only some Member States inform suspects and
accused persons both of their rights and of the case against them in a manner that makes it likely that the .
person is adequately made aware of his rights and receives sufficiently detailed information on the charge to
prepare and effective defence or, where necessary, challenge pre-trial decisions. It will have to be ensured
that across the EU suspects and accused persons are provided with such readily comprehensible and
comprehensive information on their rights and the case and that a reliable mechanism is in place to allow ex
post verification of the provision of information.

Only where judges throughout the EU can have the confidence that all Member States provide suspects and
accused persons with sufficient information about their rights and the charges in a verifiable and
comprehensible fashion, will these judges be inclined to order the execution or enforcement of a judicial
decision taken in criminal proceedings in another Member State.
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3.5 Existing legal standards do not offer adequate protection to suspects and accused
persons

Currently, there is a considerable discrepancy between Member States' laws and practice in relation to
providing suspects and accused persons with information on their rights and the case against them and there
are no sufficiently high and adequately enforced standards governing the provision of information to
suspects and accused persons that apply uniformly to all Member States.

There is no legislation at EU level laying down procedural rights and guarantees for suspects and accused
persons to complement the increasing numbers of EU measures providing for mutual recognition of judicial
decisions in criminal proceedings. The Charter of Fundamental Rights (CFREU) in its Arts 47 and 48 sets
out rights that are similar to, although less specific than, those of the ECHR and has become legally binding
for Member States with the entry into force of the Lisbon Treaty. Arts 47 and 48 lay down the rights to an
effective remedy and to a fair trial, the presumption of innocence and the rights of the defence. Art 6 contains
safeguards in case of arrest and detention and has the same meaning and scope as Article 5 of the ECHR. 3
Member States are bound by the provisions of the Charter when acting within the scope of Union law; within
their respective powers, EU institutions as well as Member States must respect these rights and promote their
application (Art 51).

However, minimum rights and fair trial standards for all member states of the Council of Europe are laid
down in the ECHR. Stakeholders argue that the ECHR and its enforcement mechanism do not, in all cases,
offer sufficient protection for the suspects and accused persons in general and guarantee the provision of
adequate information on rights and charges in particular. This is due to two factors:

a) Rights to information contained in the ECHR do not go far enough

Arts 5 and 6 of the ECHR lay down minimum procedural rights and standards for ensuring that criminal
proceedings are fair. Art 6(3) ECHR sets out a catalogue of rights in criminal proceedings but does not
contain an express right to information on rights. While the ECtHR has, in its case law, stressed the need to
inform a suspect of his rights in order to enable him to exercise them effectively,”® there is to date no specific
case-law on the issue of how suspects must be informed about their defence rights. Pursuant to Arts 5(2) and

6(3)(a) ECHR a person arrested or charged with a criminal offence has the right to be informed promptly of

the reasons for his arrest or the nature and cause of the accusation against him in a language which he
understands. The level of detail of the information to be given depends on the circumstances of the
individual case and the ECtHR has refrained from laying down hard and fast rules. However, when
interpreting the right to have adequate time and facilities for the preparation of his defence pursuant to Art
6(3)(b) ECHR, the ECtHR has repeatedly decided that the accused or his defence lawyer has to be given
access to the case-file in order to prepare the defence adequately and provide equality of arms between
defendants and prosecutors.”” Yet, as the study by Ghent and Maastricht Universities found, there is stlll no
right for suspects or defendants (or their lawyers) to have access to the case-file in four Member States.*®

b) Shortcomings in the procedure for obtaining redress

Someone whose rights have been violated by a country signatory to the ECHR may, in theory, bring a case
before the ECtHR once he has pursued all available avenues of appeal in the state concerned. Thus, the
system of protection granted by the ECtHR is ex-post only. Ensuring justice in individual cases ex-post
serves a different purpose from laying down generally applicable rules ex-ante. Moreover, the enforcement

35 Explanation on Article 6 of the Explanations relating to the Charter of Fundamental Rights, Official Journal,
14.12.2007, C 303, page 19.

36 Padalov v Bulgaria (judgment of 10 August 2006 , appllcatlon n° 54784/00).para 54; Talat Tunc v. Turkey
(judgment of 27 March 2007, application n°32432/96); Salduz v. Turkey (judgment of 27 November 2008, application
no. i36391/02); Panovits v. Cyprus (judgment of 11 December 2008, application no. 4268/04).

3 Kamasinski v Austria (judgment of 19 December 1989 A Series N° 168), Ocalan v Turkey (judgment of 12
May 2005); Moiseyev v Russia (9 October 2008).

38 T Spronken/G Vermeulen et al, EU Procedural Rights in Criminal Proceedings, p94.
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system of the ECHR suffers from a huge backlog of cases awaiting disposal at the ECtHR*. There are
difficulties in bringing a case, e.g. the requirement to pursue domestic appeals and the application to the
ECtHR can be too expensive for some applicants in the absence of legal aid. Finally, any remedy for the
violation may come many years after. Therefore many people whose rights have been violated never bring an
action at the ECtHR. Furthermore, as these rights may not be enforceable in certain Member States' legal
traditions where the ECHR itself is not directly applicable, thus making recourse to the ECtHR the only
possibility of obtaining a remedy for a violation.

In the light of these limitations to the current protection of the right to information currently afforded by the
ECHR and its enforcement mechanism, it becomes apparent that any EU measure addressing the problem of
ensuring that suspects and accused persons receive adequate information about their rights and the case
against them across the EU should go beyond the current ECHR standard and create stronger rights to
information, stating expressly by what means and at which moment in criminal proceedings information has
to be provided to a suspect or accused person. Information on rights at least for those suspects who are
deprived of their liberty should generally be provided in writing in line with CPT recommendations. It is also
crucial that not only should the substance of the right to information be strengthened, but also that it should
be ensured that such higher EU standards are enforced effectively.

3.6  The scope of the problem

Member States currently do not collect data on the number of proceedings in which insufficient information
is complained about or has led to judicial decisions being appealed and upheld or reversed by a higher court.
Whilst the number of cases in which the ECtHR found a signatory state in breach of rights under Art 6
ECHR have increased steadily over the last decade (from 234 in 2003 to 482 in 2009%°), this is not
necessarily indicative of an increase in the number of instances where criminal proceedings in Member
States may have fallen short of the standards of Art. 6 ECHR, let alone of the number of cases in which a
suspect or accused person may not have been informed adequately about his rights or the case against him.
The number of cases reaching the ECtHR are contingent on a variety of factors which do not all relate in
proportion to the actual number of cases where violations of fair trial rights may have occurred. Factors such
as the availability of legal aid to bring a case to the ECtHR can skew the proportionate relationship between
the number of cases brought before the ECtHR and the actual number of cases where violations of fair trial
rights occur but are not brought to the ECtHR.

Qualitatively, however, the problem of suspects and accused persons not being provided with indispensable
information on their rights or the case against them is ongoing and the ECtHR continues to find Member
States to be breaching the rights enshrined in Arts. 5 and 6 ECHR where suspects or accused persons in
certain situations are not being told of their right to receive legal advice or are not given access to the case-
file so as to prepare their defence adequately or to challenge pre-trial decisions.*’ Stakeholders have
confirmed the seriousness of the problem highlighted by these cases and the fact that across the EU these
problems, whilst not endemic, can occur in most Member States.

3.7  The baseline scenario: how would the problem evolve all things being equal?

Mutual trust between Member States’ judicial authorities is expected to remain at the current insufficient
level as it is likely that instances of Member States’ authorities failing to provide suspects or accused persons
with information on their rights and/or the case against them will continue to occur and be reported. While
there is a trend among Member States to adopt legislation requiring law enforcement authorities to provide
suspects or accused persons with a written notification of their rights in a language they understand and to
grant them or their lawyer access to the case file, there are no indications that this trend will lead to all

120, 000 cases pending as at February 2010.
European Court of Human Rights, Annual Report from 2003 to 2009 7
E.g. in the cases of Padalov v Bulgaria (judgment of 10 August 2006 , application n°® 54784/00); Panovits v.

Cyprus (judgment of 11 December 2008, application no. 4268/04); Mooren v Germany (judgment of 9 July 2009,
application no. 11364/03).
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Member States introducing similar obligations. Without precise and binding obligations to inform suspects
and accused persons of their rights and/or the case against them at EU level, no further disincentives against
Member States failing to provide adequate information to suspects and accused persons would be created to
ensure that those instances of failure to provide information would be prevented. The expected further
increase in the caseload of the ECtHR would continue to limit the effectiveness of the ECHR in improving
the provision of information to suspects and accused persons in criminal proceedings across the EU.

Increased movement of citizens between Member States*? and activities of individuals or businesses in one
Member State having an effect in other Member States will lead to a greater need for judicial cooperation in
criminal proceedings between Member States (e.g. evidence to be gathered in other Member States, financial
penalties to be enforced and more individuals surrendered on the basis of an European Arrest Warrant).
Between 2006 and 2008 the number of EAWs issued by Member States rose from 6,750 to 13,600, the
number of persons surrendered from 1,890 to 3,400.43 This rise in the number of EAWs is likely to continue
over the coming years and will make the problem of insufficient levels of mutual trust considerably more
acute.

The need to improve mutual trust will become even more pressing with the implementation and application
of the raft of EU judicial cooperation measures envisaging the mutual recognition of judicial decisions in
criminal proceedings such as those concerning the gathering of evidence abroad or the transfer between
Member States of convicted persons serving custodial sentences.* It is particularly this latter instrument the
application of which will make promotion of mutual trust between Member States' judicial authorities by
strengthening fair trial rights at EU level essential. These measures which were adopted at EU level over the
last few years have been improving the effectiveness of prosecutions and enforcement of sentences across
the EU. Yet there is a consensus among politicians, practitioners and other stakeholder that the absence of
measures at EU level to promote the rights of citizens as suspects in criminal proceedings in another Member
State has created a sense of imbalance in EU justice policies which the Council is now aiming to address in
the Roadmap.

A proposal for 'Measure A' (draft Directive on the right to interpretation and translation in criminal
proceedings) has been agreed by the European Parliament and the Council in June 2010 and will be formally
adopted later in the year. This will address the issue of ensuring that suspects and accused persons not
understanding the language in which criminal proceedings against them are conducted are provided with
interpretation and translation of core documents in the proceedings. It will not require Member States to
ensure that all suspects and accused persons — whether they understand the language of the proceedings or
not - are suitably informed both of their rights in the proceedings and of the case against them. There is a
limited overlap between Measure A and Measure B in the sense that Measure A will require Member States'
authorities to provide suspects and accused who do not understand the language of the proceedings with a
translated copy of core documents contained in the relevant case file. In this limited sense Measure A will
already ensure that accused persons are provided with some information on the case against them.

42 Eurostat data confirm that the percentage of foreigners in the overall population in the EU increased from 3.5%

in 2000 to 6.1% in 2007:
http://epp.eurostat.ec.europa.eu/portal/page?_pageid=1996,45323734& dad=portal& schema=PORTAL&screen=welc
omeref&open=/t_popula/t_pop/t_demo_pop&language=en&product=REF_TB_population&root=REF_TB_population
&scrollto=0

s 11371/4/07 (no data from BE, DE, IT and SE), 10330/3/08 (no data from BE, BG and IT); 9734/2/09 (no data
from BE, BG, DK, IT; MT, NL, AT, PT and UK).

4 Framework Decisions on the European Evidence Warrant, implementation deadline: 19 January 2011, and on
the Transfer of Prisoners, implementation deadline 5 December 2011.
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3.8 Does the EU have the power to act?

3.8.1 The legal basis

The EU's legislative competence for a Directive laying down minimum rights in criminal proceedings is set
out in Art 82(2)(b) TFEU. Pursuant to this provision, minimum rules concerning the rights of individuals in
criminal proceedings may be adopted by means of directives to the extent necessary to facilitate mutual
recognition of judgments and judicial decisions and police and judicial cooperation in criminal matters
having a cross-border dimension. The necessity for legislative action at EU level is demonstrated by the
problems currently encountered in Member States' courts in judicial cooperation litigation.

Art 82(2)(b) TFEU provides the legal basis for legislation applicable not only to cross-border criminal
proceedings (i.e. proceedings with a link to another MS or a third country) but also to domestic cases as a
precise, ex ante categorisation of criminal proceedings as cross-border or domestic is impossible in relation
to a significant number of cases. Links between domestic proceedings to another MS or third country can
appear at any time throughout the various stages of criminal proceedings at which the application of specific
provisions dealing with cross-border situations might not be possible anymore or certainly would make
proceedings unpredictable and unmanageable. Thus, even after criminal proceedings have concluded with a
final judgment imposing a sentence on the defendant by the courts of his Member State of nationality, such a
case could still turn into a cross-border case necessitating judicial cooperation between Member States where
the convicted person moves (or flees) to another Member State prior to having served his sentence in full. An
EAW might thus have to be issued for achieving the return of that person (or the enforcement of a financial
penalty be sought by the court which had imposed the penalty). Thus it is essential for the promotion of
mutual trust to ensure that measures strengthening minimum fair trial rights apply to suspects and accused
persons in all criminal proceedings throughout the EU and not just those proceedings which show a cross-
border element at their outset. In addition, the CFREU guarantees rights to everyone suspected of being
involved in cross border or purely national proceedings

3.8.2 Why the EU is better placed to take action than Member States?

The EU is establishing its own, unique system of judicial cooperation based on the principle of mutual
recognition throughout the EU. Such a novel system calls for a guarantee of uniformly high standards of
fundamental procedural rights protection in the EU. Considering that there is wide variation between
Member States on the content, means and timing of information on rights and on the charge provided to
suspects and accused persons, it is unlikely that Member States acting individually would be able to establish
a sufficiently consistent standard of provision of information. Even recurring CPT reports issued to Member
State governments calling on them to ensure that arrested suspects are informed of their rights by means of
accessibly drafted written notification have only led to a minority of Member States adopting a system of
notification by such means. Similarly, there are no indications that Member States would provide for raising
and approximation of standards of informing accused persons of the charge against them. Whilst a majority
of Member States already use largely identical means of informing accused persons of the charge, there is
still significant variance in the precise way and timing of the provision of this information which leads to a
divergence of standards in relation to this information across the EU. This illustrates that it will only be
action taken at EU level that may allow setting a consistent and high standard of information given to
suspects and accused persons throughout the EU.

The ECHR already sets European-wide fair trial standards (which, in relation to a number of rights, cannot
always be considered sufficient in the scope of protection) but its enforcement mechanism cannot guarantee
a sufficient and consistent level of compliance by its signatory states, including EU Member States. This is a
further indication that the EU would be better placed to take action than individual Member States since if
the EU takes legislative action, the full panoply of enforcement mechanisms (such as the duty to transpose a
directive into legislation in the Member State; implementation monitoring by the Commission; the possibility
of infringement proceedings before the ECJ against non-compliant Member States) would be available to
make sure that there was compliance with the new right to information standards contained in EU legislation.

16 EN



EN

4. Objectives

Any measure(s) taken at EU level should achieve the following objectives, which have been developed on
the basis of the general and specific problems identified in part 3:

Objectives: .

General:

To improve judicial cooperation in the EU by restoring mutual trust between Member States in
the fair operation of the criminal justice systems

To ensure a high level of protection of fundamental rights in criminal proceedings, thus fostering
free movement of EU citizens throughout the EU ‘

Specific:

To facilitate execution and enforcement
of judicial decisions in criminal matters
across the EU by ensuring that suspected
or accused persons in the EU receive
sufficient information on_their rights,
preferably in writing, for them to
exercise their defence rights effectively.

To facilitate execution and enforcement of judicial
decisions in criminal matters across the EU by
ensuring that accused persons in the EU receive
sufficiently detailed information on the case
against them in order to enable them to prepare
their defence or challenge pre-trial decisions
effectively.

Operational:

should:

Information provided to suspects or
accused persons on their fair trial rights

be in clear language which will
be easily understood by the
suspect or accused person

be provided at first contact with
the police

include core rights under the
ECHR and the CFREU which
are applicable on arrest, first
interrogation and during
detention

be provided in such a way that it
is possible to verify that the
information has been
transmitted

Information provided to suspects or accused persons
on the charge or accusation should:

¢ be sufficiently detailed to allow adequate
preparation of the defence case or challenge
of pre-trial decisions

e be provided in a timely fashion and in such
a way that the suspect or accused person
understands the case against him

* be provided in such a way that it is possible
to verify that the information has been
transmitted

Measure B forms part of a package of measures for improving mutual trust. Only once all the measures
envisaged in the Roadmap are in place will it be possible to achieve the general objective. The following
options are assessed against the specific and operational objectives above.

5. Policy options and their impact

The options for addressing the problem as defined in part 3 of this Impact Assessment, in line with the
objectives as established in part 4, are set out below.
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5.1 Discarded options

In relation to both non-legislative and legislative options, limiting the scope of the options or measures to
criminal proceedings of a cross-border nature has been discarded as largely unworkable in practice for the
reasons set out above (see para 3.8.1.).

52 Overview of policy options

e Retention of the status quo: This option would involve taking no action at EU level.

e Other policy options: Below, two sets of policy options are presented, one set, (A), covering
information about a suspect's rights and one, (B), covering information about the case against the
suspect or accused person.

A)

Policy options that address the problem of suspects and accused persons not always
receiving adequate information about rights:

Non-legislative action:

EU legislative action:

Policy option Al: EU-wide information campaign on minimum defence rights

Policy option A2: Council Recommendation on good practice on informing suspects
and accused persons of their rights

Policy option A3: Creation of an EU-wide duty to inform suspects and accused
persons about their rights by means of Member States' choosing

Policy option A4: EU-wide duty to inform arrested suspects about their rights by
means of a Letter of Rights to be drafted by Member States, containing a common
minimum set of rights (ECHR rights and EU law), with Member States to add further
rights available under their own legislation

Policy option AS: Creation of an EU-wide duty to inform arrested suspects and

accused persons about their rights by means of a Letter of Rights including standard
EU-wide formulations of minimum rights as annexed to the Directive

B)

Policy options that address the problem of suspects and accused persons not always
receiving adequate information about the case against them promptly, in detail and in
a language they understand:

Non-legislative action:

EU legislative action:

Policy option B1: Council Recommendation on good practice and training on
informing suspects and accused persons of the case against them

Policy option B2: Creation of an EU-wide duty to inform suspects and accused
persons about the case against them by means of Member States' choosing

Policy option B3: Creation of an EU-wide duty to inform suspects and accused

persons of the case against them which includes granting them (or their lawyer)
access to the case-file
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5.2 Description and impact analysis of policy options

There are currently no data on the overall number of criminal proceedings in which suspects and defendants
are or are not provided with adequate information for ensuring fairness of the proceedings. Options are
therefore assessed on the basis of effectiveness in achieving the specific and operational objectives in largely
qualitative terms using input from stakeholders, and in terms of potential cost savings and efficiency gains of
criminal proceedings.

The specific issue of juvenile and other vulnerable suspects and accused persons receiving adequate
information in relation to their circumstances will not be covered by the options presented for this measure
but will be the subject of a separate measure ("Measure E" of the Procedural Rights Roadmap).

All policy options envisage equal treatment of EU and non-EU nationals; third-country nationals would
receive the same protection as EU citizens in criminal proceedings throughout the EU.

5.2.1 Retention of the status quo

No action would be taken at EU level. By unanimously adopting the Roadmap*® at the JHA Council meeting
on 30 November 2009, Member States made it clear that they would not support retention of the status quo.

Expected Impact

Effectiveness in The situation is expected to evolve as set out in part 3.7 above. As the ECHR does not
meeting objectives contain an express right of suspects to be informed of their fair trial rights, this option
would not contribute to ensuring Member States' authorities adequately inform suspects
about their rights. Whilst there is a trend amongst Member States to introduce
requirements to provide suspects with a written notification of their procedural rights
when they are first detained or questioned as suspects*®, there are no indications that all
Member States will follow this trend. Similarly, even though Member States are already
under a duty under Arts. 5(2) and 6(3)(a) ECHR to inform suspects and accused persons
of the nature and cause of the charge against them, and, where necessary, should grant
access to the case-file on the basis of Art. 6(3)(b) ECHR, Member States currently
discharge their duty to inform about the charge by widely differing means. Information
is often provided orally, on an ad hoc basis. Yet, in order adequately to prepare a
defence or, where necessary, challenge pre-trial decisions, the suspect or accused person
needs detailed information on the case, especially as regards the evidence against him.
Some Member States do not currently provide for access to the case file’’ in their
national law. Thus the retention of the status quo would not contribute to achieving the
specific objectives set out in part 4.

Social impact and There are no expected positive social impacts. On the contrary, failure to implement
fundamental rights Measure B of the Roadmap would strengthen the impression of EU justice policy
primarily being concerned with enhancing prosecutorial cooperation between Member
States without sufficient regard to the effective protection of the rights of citizens as
suspects or accused persons. This option could also foster the perception that the
Charter of Fundamental Rights — and the fair trial guarantees enshrined therein — have
no discernible impact on EU policy formulation.

Financial and There are no immediate new financial burdens associated with this option. However,
economic impact this option will not lead to a reduction in the costs to Member States' law enforcement

* See Annex I.

a6 Eleven Member States now operate Letter of Rights schemes: AT, CZ, DE, ES, IT, LV, LU, PL, SL, UK.

47 EE, ES, FR; with effect of 1 January 2010 DE has introduced a right of suspects to grant their lawyers access
to the case file. Were a suspect or accused person is not represented by a lawyer, he has a right to receive information
from the case file, which may include the provision of photocopies of core documents.
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budget and to individual suspects or accused persons incurred by appeals, aborted
prosecutions and protracted judicial cooperation litigation in Member States where
suspects have not been provided with adequate information on their rights at a decisive
stage of criminal proceedings. '

52.2 Policy options A: Options for ensuring provision of adequate information about rights

Policy Option Al: EU-wide information campaign on minimum defence rights

Description: Launch an information campaign launched targeting defence lawyers, law enforcement
frontline staff and suspects in police stations explaining the fair trial rights suspects and accused persons
enjoy under the ECHR, EU directives implementing the Roadmap and Member States' law. Campaign to
consist of production of leaflets and posters setting out these rights distributed to police stations and schools
and through existing networks and EU agencies including the European Judicial Network, European Judicial
Training Network and the European Police College, and defence lawyers and human rights organisations
including as the CCBE, the European Criminal Bar Association and Member States' lawyers associations
The European Commission would provide coordination for the campaign. However, in line with the
voluntary nature of Member States' participation in the campaign, the Commission would not plan to carry
out any formal monitoring activity, and Member States would not be expected to report to the Commission
on implementation.

Expected Impact

Effectiveness in There would be no guarantee that leaflets and posters setting out the minimum rights
meeting objectives would be available in an appropriate range of languages in police stations across the

: EU in sufficient numbers and actually be provided to suspects. Member States or
individual authorities might refuse to participate in the campaign and could not be
compelled to do so. Recent country visit reports by the Committee of the Prevention
of Torture (CPT) indicate that only a duty of law enforcement frontline personnel to
inform suspects and accused persons of fair trial rights in writing can be expected to
ensure that adequate information on defence rights is routinely provided to suspects.
On the basis of this experience, option A2 has to be considered as insufficiently
efficient to achieve the objectives set out in part 4.

Social impact and This option would raise awareness of the rights enshrined in Arts. 5 and 6 ECHR and
fundamental rights the fair trial guarantees in Arts. 47 and 48 CFREU and could to lead to a reduction in
cases where there is a complaint of violation of fair trial standards.

Financial and Production costs to the EU would range between 100.000 € for a poster campaign to
economic impact 2-5 million € for a leaflet campaign, which excludes the administrative costs of
translating the material in a sufficiently high number of languages. The operational
costs or administrative burden on Member States in ensuring that the campaign
material is available would generally be low to medium (stakeholders have suggested
a range of between 3 and 10 million € for all Member States). A comprehensive
campaign would be needed to reduce appeals or aborted prosecutions where it is
alleged that adequate information about fair trial rights was not provided.

Policy option A2: Council Recommendation on good practice in relation to informing suspects
and accused persons of their rights

Description: A non-binding Council Recommendation for Member States to improve the provision of
information on suspects' rights through provision of written notification of fair trial rights in a language the
suspect understands, using standard templates. The Recommendation would identify current good practice in
those Member States that already use Letters of Rights to inform suspects and accused persons. The
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Recommendation would envisage the commissioning by the European Commission of a study on the effect
of the Recommendation three years after its adoption. Given the non-binding nature of a Recommendation, it
would not contain any reporting obligations on part of the Member States as concerns its implementation.
Most non-government stakeholders did not consider non-legislative options on their own as capable of
promoting achievement of the objectives identified in part 4.

Expected Impact

Effectiveness in | It is not certain that the non-binding Recommendation would be implemented fully by
meeting objectives all Member States, particularly those which do not have a Letter of Rights scheme
already. Despite repeated and strongly-worded exhortations by the CPT to several
Member States that the provision of written notification of procedural rights is
essential, especially to those suspects or accused persons in detention, only 11
Member States have, so far, introduced obligations to provide such written
notification. It is uncertain whether a Recommendation would be more effective than
the current robust system of CPT visits and reports, at least where arrested or detained
suspects are concerned.

Social impact and This option is likely to reduce the number of violations of the right to a fair trial as
fundamental rights guaranteed by the ECHR and the CFREU, but not significantly. Owing to its non-
binding nature it is unlikely to promote a culture of EU-wide fundamental rights and
the setting of an EU standard of fair trials. Moreover, the fact of choosing a mere non-
binding measure to promote fair trial rights compliance across the EU as opposed to
the binding and enforceable legislative instruments used for mutual recognition of
judicial decisions (such as arrest warrants and freezing orders) could exacerbate the
perception of significant imbalance between prosecutorial and defence rights-oriented

measures.
Financial and The financial or administrative burden resulting from this option depends on the level
economic impact of Member States' implementation of all or some of the provisions contained in the

Recommendation. Full implementation of the Recommendations is likely to have a
similar financial and economic impact as option A4 (see there) with the exception that
there would not be an impact on the caseload of the EC]J.

Policy Option A3: Creation of an EU-wide duty to inform suspects and accused persons about
their rights by means of Member States' choosing

Description: A Directive creating a duty for Member States to ensure suspects and accused persons are
informed of immediately relevant procedural rights arising from the ECHR and other EU legal instruments
(the right of access to a lawyer, the right to be informed of the charge and, where appropriate, to be provided
access to the case-file, the right to interpretation and translation for those who do not understand the
language of the proceedings and the right to be brought promptly before a court if the suspected or accused
person is arrested) in a language they understand. The Directive would not prescribe the means by which this
information would be conveyed, so Member States may choose whether the information should be provided
orally or in writing. The Directive would also stipulate that an adequate record would have to be kept of the
actual provision of the information to the suspect to enable verification of that compliance.

Expected Impact
Effectiveness in This option would be more efficient in terms of achieving the specific objectives than
meeting objectives the previous options on account of its legislative nature: it would create an express and

unambiguous duty for Member States to ensure that suspects were informed of their
fair trial rights which all Member States would have to implement. Thus, Member
States would have to create an express right to information which would be
enforceable in their courts. Courts may and sometimes must make preliminary
references to the ECJ to seek clarification on the scope or application of the Directive.
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Furthermore, infringement proceedings under Art 258 TFEU could be brought where
the Commission considered that a Member State had not implemented or applied the
Directive adequately.

However, the efficiency of this option is likely to be limited by leaving to Member
States the decision on how to implement the Directive in terms of the means chosen to
inform suspects about their rights. Member States could choose to require only oral
notification to be given to suspects. Yet, the CPT has repeatedly highlighted the
problems associated with purely oral notification of rights in its reports. Thus, option
A3 could only achieve limited efficiency in relation to ‘the specific and core
operational objectives, especially since robust verification of the provision of
information - even where contemporaneous recording of an oral notification were to
be required under Member States' implementing legislation - would not be guaranteed.
This limited efficiency applies a fortiori to the objective of adequately informing
foreign suspects of their rights where notification would have to be in a language the
foreign suspect understands.

Social impact and This option would complement, but not go beyond, the protection afforded by Arts. 5
fundamental rights and 6 ECHR as interpreted by the ECtHR. The creation of such a gateway-right, key
to enabling suspects to avail themselves in practical terms of their procedural rights,
would not only ensure greater awareness of fair trial rights across the EU and make
them more visible but would also contribute to fostering an EU culture of fundamental

rights.
Financial and The financial impact of this option on Member States will depend on the extent to
economic impact which Member States would have to adjust their current practice to the requirements

of the Directive, which, in turn, depends on the level of information on fair trial rights
provided to suspects and accused persons at present.

The impact on those Member States which currently use Letters of Rights to notify
suspects and accused persons of their rights is expected to be minimal both as regards
one-off costs adjusting current practice to the requirements of the Directive (mainly by
including further rights in their respective Letters of Rights) and operational costs per
year. Similarly,those Member States which currently inform suspects about (some of)
their rights orally and will retain a system of purely oral notification of rights are
likely to incur limited one-off costs for providing update on further rights oral
notification of which may be necessary under the Directive. Significantly greater one-
off costs are likely to be incurred by those Member States currently using exclusively
oral notification of rights that will introduce an accompanying Letter of Rights to
effect notification of rights. These costs and associated operational costs per year
would be largely identical to the set-up and operational costs predicted for option A4
(see there). ' :

This option is likely to lead to a reduction in Member State expenditure for aborted
prosecutions and appeals. The magnitude of these savings depends on the method
Member States choose to comply with the directive: medium cost saving effects are
likely to be yielded by those Member States among the 16 that do not yet have a
system of written notification in place but would now be introducing mandatory
written notification of rights. The level of these positive cost effects would be
significantly lower where Member States decided to require only oral provision of
information on fair trial rights. Equally, expected cost savings on the part of suspects
owing to decreased recourse to appeals would depend on the way the Directive was
implemented in each Member State.

Policy Option A4: EU-wide duty to inform arrested suspects about their rights by means of a
Letter of Rights to be drafted by Member States, containing a common
minimum set of rights (ECHR rights and EU law), with Member States to add
further rights available under their own legislation
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Description: A Directive creating a duty for Member States to ensure that suspects who are deprived of their
liberty are informed of immediately relevant procedural rights arising from the ECHR and other EU legal
instruments by means of a written notification (Letter of Rights) to be provided in a language they
understand. Letter of Rights would have to be drafted to be comprehensible for a person with a low reading
Member States may choose how to formulate the Letter of Rights as long as the minimum common rights
stipulated in the Directive are adequately included in the wording. The Directive would stipulate that a copy
of the Letter of Rights handed to the suspect would have to be signed by him or, where signature was
refused, by an official of appropriate level confirming that a Letter of Rights had been given to the suspect.
Suspected and arrested persons who are not under arrest will receive information on their procedural rights
by means of Member States' choosing, i.e. orally or in writing.

This option has the support of a number of Member States and most non-governmental stakeholders.

Expected Impact

Effectiveness in Stakeholder experience indicates that this legislative option will achieve the specific
meeting objective objectives to a greater extent than option A3 as it envisages notification of suspects of
their fair trial rights in every case by means of a written Letter of Rights. Greater
efficiency is also expected in terms of the potential for robust verification of the
provision of information as required by the Directive. Equally, this option is likely to
demonstrate efficiency in relation to achieving the general objective of improving
judicial cooperation as it would allow judges called upon to order enforcement of a
judicial decision issued in another Member State to see the Letter of Rights used in the
criminal proceedings in the issuing Member State with a view to satisfying themselves
that the individual concerned had been provided with sufficient information about his
rights to afford him a fair trial.

Social impact and This option would go beyond the protection offered by the fair trial guarantees
fundamental rights enshrined in the ECHR as interpreted by the ECtHR in that it would require Member
States in all criminal proceedings to notify suspects and accused persons under arrest
of their rights in writing.

The social impact of this option will go significantly beyond the impact of option A3
since written notification can be expected to reduce the risk, and perceived risk, of
abuse of police power in relation to suspects detained by the police as emphasised by
the CPT in its reports. Another fundamental rights aspect of having a written Letter of
Rights in all Member States would be that they could be used not only in actual
criminal proceedings but also as an educational tool for young persons in schools and
other educational institutions. ,

Financial and The main direct financial impact of this option is expected to be the one-off set-up
economic impact costs incurred in the drafting and translation of Letters of Rights in Member States
and in informing and training law enforcement frontline personnel, prosecutors
and judges. The size of this impact will vary between Member States that use Letters
of Rights that would already comply with the minimum content to be stipulated by the
Directive, those that already use Letters of Rights that would only comply with some
of the Directive's requirements and those which do not yet operate Letter of Rights
schemes at all. Also, one-off costs will vary depending on the extent to which face to
face training or simply an information update or circular is used to prepare law
enforcement and judicial personnel on the change in law and practice required by the
Directive. These non-recurring set-up costs are likely to range between 15,000 € and
2.5 million € per Member State, depending on the number of official to be trained and
the level of remuneration of internal and external training personnel in individual
Member States. Thus, for example set-up costs for Malta are likely to range between
5,200 and 30,000 € and for France between 650,000 and 2.4 million €. Owing to the
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relatively wide range of training costs factored into the model calculations for this
option*® and further statistical inaccuracies in the modelling it can be expected that the
bottom half of the costs ranges indicated above will reflect more accurately the actual
costs to be incurred in practice. -

On the basis of model calculations, overall operational costs per case of this option
are estimated to range between 5,000 € and 4.6 million € per year per Member State
depending on the number of criminal proceedings per year and levels of public sector
remuneration. Thus, for example overall operational costs for Cyprus are likely to
range between 5,000 and 30,000 € and for France between 1.9 million and 4.6 million
€. The actual impact in terms of operational costs per case in relation to current
operational costs per case will only be a fraction of this sum which, owing to lack of
available statistical data collected by Member States, cannot be quantified with
precision. ‘

In terms of indirect costs savings to Member States' law enforcement and courts
budgets, this option is likely to yield better results than option A3 on account of
improved means of verification of compliance with the duty to inform suspects
adequately of their procedural rights‘w. For those Member State that have not
introduced Letter of Rights schemes already, these savings can be expected to be the
greatest owing to a greater potential reduction in the number of appeals and aborted
proceedings.

Policy Option AS: Creation of an EU-wide duty to inform arrested suspects and accused persons
about their rights by means of a Letter of Rights including standard EU-wide
formulations of minimum rights as annexed to the Directive

Description: A Directive as in option A4 but stipulating an EU-wide standard formulation of immediately
relevant procedural rights (the right of access to a lawyer, the right to be informed of the charge and, where
appropriate, to be provided access to the case-file, the right to interpretation and translation for those who do
not understand the language of the proceedings and the right to be brought promptly before a court if the
suspected or accused person is arrested) to be included the Letter of Rights. Thus, suspects and accused
persons deprived of their liberty on account of arrest and pre-trial-detention would be informed of the
minimum rights they enjoy throughout the EU by means of a uniform formulation of these rights.

This option is favoured by a number of non-governmental organisations and legal academics and is currently
also the subject of a research project under the auspices of the Ministries of Justice of Austria, Belgium,
Germany, Hungary and Sweden.

:

Expected Impaét

Effectiveness in Amongst all policy options A this option is predicted to yield greatest efficiency in
meeting objectives terms of achieving the general and specific objectives. In relation to the general
objective of promoting mutual trust between Member States this option is likely to be
highly effective as prosecutors and judges across the EU would know that suspects
received identical information about their common EU-wide minimum procedural
rights wherever in the EU the proceedings were being conducted. Similarly,
verification of the actual provision of accurate information on the minimum fair trial
rights applicable throughout the EU in an easily understood form would be facilitated
to the greatest possible extent by use of a uniform Letter of Rights.

As the Directive would provide that Member States must only use a single Letter of
Right to inform suspects and accused persons of their rights which would, where
applicable, contain both the standard EU-wide formulation of minimum rights and

8 See Annex V, A(1.).
g This was assumed by the German Government when changing the legislation governing access to the case file
with effect from 1 January 2010: Explanatory memorandum to the Bill, BT-Drs 16/1164, p14.
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further national rights, the risk of confusing suspects by using more than one Letter of
Rights to inform them of their rights (such as separate EU and national ones) would be
averted.

Social impact and Like option A4, this option would go beyond the current level of rights guaranteed in
fundamental rights Arts 5 and 6 ECHR. To a greater extent than for options A3 and A4, the introduction
of a standard EU-wide Letter of Rights containing information on core minimum
procedural safeguards across the EU would promote an EU fundamental rights culture
and the setting of an EU standard of fair trial rights.

The remote risk of rights erosion which this option may pose where Member States'
respective national laws provide for a more comprehensive set of procedural rights
than those annexed to the Directive would be countered by the insertion of a non-
regression clause in the Directive. It appears unlikely that Member States would
actually water down procedural rights going beyond those currently enshrined in the
ECHR simply because they would not be reflected in the EU-wide standard
formulation of the notification of ECHR and EU rights set out in an Annex to the

Directive.
Financial and Member States' one-off set-up costs of introducing Letters of Rights would be lower
economic impact™ than those predicted for option A4 as they would incur reduced costs for drafting and

translating their respective Letters of Rights: As the Commission would draft and
translate the EU-wide standard formulation for minimum rights to be included in
Member States' Letters of Rights in all 23 official Member State languages in the
course of the preparation of the proposal for a Directive, Member States would not
incur these costs. However, they would still incur the costs of translating the Letter of
Rights into other languages than Member States' 23 official languages but could
benefit from coordination among themselves for these translations. Thus, even the
| costs for translation the standard formulation of minimum rights in these other
languages might only be incurred once per language where Member States cooperate
on translation.

Operational costs for Member States of this option are expected to be identical to
those calculated for option A4 (see there and in part 7.2).

The administrative costs to the Commission for drafting and translating the standard
Letter of Rights in Member States' official languages in the course of the process of
preparing a proposal for a Directive are likely to be equivalent of 50 hours' working
time of a Commission official plus 200 hours working time for translation services for
the initial translation into all Member State official languages. One-off training and
1 per-case operational costs of this option incurred by Member States and indirect cost
savings would be largely identical to those estimated for option A4.

5.2.3 Policy options B: Options for ensuring adequate information about the nature and cause of the
charge or accusation promptly, in detail and in a language they understand

Policy option B1: Council Recommendation on good practice and training on informing suspects
and accused persons of the case against them

Description: Council Recommendation setting out good practice relating to the provision of suspects and
accused persons (or their lawyer) with information on the case against. Member States are urged to provide
access to the case-file held by the police, prosecution or the court. Where granting access would prejudice
the due course of the criminal proceedings, information on the case should be provided by other suitable
means, preferably in written form. Member States would also be urged to provide further training to law

%0 See in detail part 7.2 and Annex V.
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enforcement personnel, prosecutors and judges where necessary. The Recommendation would envisage the
commissioning by the European Commission of a study on the effect of the Recommendation three years
after its adoption. Taking into account of the non-binding nature of a Recommendation, the
Recommendation would not contain any reporting obligations on part of the Member States as concerns
implementation of the Recommendation.

Expected Impact -

Effectiveness in Stakeholders regard access to the case-file as the best possible means of providing
meeting objectives comprehensive information on the state of investigations or proceedings, particularly
in terms of providing an exhaustive overview of the available evidence against the
accused person. Yet, while those Member States which do not grant accused persons
access to the case file might choose to introduce such a right on the basis of a
Recommendation, this non-binding instrument would not compel Member States to
provide for such a right. This would limit the efficiency of this option in relation to
achieving the specific objective of ensuring that Member States provide sufficiently
detailed information on the case against accused persons so as to enable them
adequately to prepare their defence or challenge pre-trial decisions: Member States
would be free to retain the status quo or only provide for giving accused persons less
comprehensive information than they would receive were they afforded access to the
case-file. Worse, this option would not prevent regression in standards by the high
number of Member States that currently allow accused persons, or their lawyers, full
access to the case-file.

Social impact and This option presents the same potential for detrimental impact in terms of the
fundamental rights perceived imbalance of EU justice policies described for options A2 and A3: whilst
measures that assist the prosecution, such as the EAW and mutual recognition of
financial penalties and freezing orders are contained in legislative instruments, there
are no similar legislative measures at EU level to strengthen the rights of suspects and
accused persons subject to these mutual recognition measures.

Financial and The financial impact of this option on Member States would depend on the extent to
economic impact which Member States implemented the Recommendation which, in turn, would be
contingent on each Member State's current level of conformity with the core content
of the Recommendation. Thus, as 23 Member States already state that they inform
accused persons of the case against them by allowing them to inspect the case-file, the
financial impact of implementation of the Recommendation would be low and might
simply consist of the costs of providing law enforcement personnel and judges with an
updating circular on the Recommendation. The financial impact for Member States
that do not provide a right of access to the case-file will be identical to that-expected
for the preferred option B3 and is set out in detail in part 7.2. Indirect costs savings
resulting from a reduction of the number of appeals and failed prosecutions in
proceedings in which accused persons were not provided with adequate information
on the charge or accusation against them are likely to be minimal.

Policy Option B2: Creation of an EU-wide duty to inform suspects and accused persons about the
case against them by means of Member States' choosing

Description: A Directive creating a duty on Member States to ensure that suspects and accused persons are
informed promptly and in detail of the nature and cause of the charge or accusation against them in a
language they understand by means of Member States' choosing. The Directive would not prescribe the exact
means by which the information had to be provided or whether the information should be provided orally, in
writing or by other means.

Expected Impact

Effectiveness in This option would effectively consist of a transposition of the existing duty on
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meeting objectives

Member States to inform arrested persons and those charged with a criminal offence
of the nature and cause of the charge against them under Arts. 5(2) and 6(3)(a) ECHR
into EU law. Whilst implementation of the Directive would make this existing right to
information under the ECHR enforceable in Member States' courts and allow
infringement proceedings to be brought in the ECJ against Member States failing to
implement the Directive or misapplying it in practice, the Directive in this option
would still leave the decision to Member States as to sow to inform accused persons
of their rights. Therefore, in terms of substantive content, this option would add little
to the protection of suspects' right to information already enshrined in the ECHR with
its shortcomings described in part 3. Thus it would not give accused persons an
enforceable right to require Member States' authorities to provide them with
information going beyond oral information or the information contained in written
case summaries or pre-trial decisions as already provided under current obligations in
most Member States. Member States would nor be required to provide for the most

comprehensive means of giving informing on the case by allowing access to the case-
file. ~

Therefore, this option is likely to yield only limited efficiency in terms of achieving
the specific objectives set out in part 3; in particular, since this option would allow
information on the case to be provided in a wide variety of ways (e.g. by the provision
of an oral case summary, a formal indictment or Anklageschrift in writing or by
granting the suspect or his lawyer access to the case-file at an early stage in a criminal
investigation), this option is unlikely to facilitate meaningful verification of
compliance.

Social impact and
fundamental rights

By enshrining an express right to information at EU level, this option, while not going
beyond the rights in Arts 5 and 6 ECHR, would contribute to fostering a culture of
fundamental rights protection at EU level. However, as this right would not go beyond
existing obligations under the ECHR, it would not set a specific and high EU standard
of fair trial rights tailored to the requirements of the advanced judicial cooperation
system in the EU.

Financial and
economic impact

The financial impact of this option on Member States will depend on the extent to
which Member States would have to adjust their current practice to the requirements
of the Directive, which, in turn, depends on the level of information on the case
provided to accused persons at present. The impact on those Member States which
currently provide detailed oral or written information or provide information by
granting accused persons access to the case-file is expected to be minimal both as |
regards one-off costs and operational costs per year. It would be sufficient to inform
law enforcement personnel and judges of the new right to information being created in
Member States' law on the basis of the Directive and it would be identical to the
existing obligation under the ECHR of which law enforcement personnel, prosecutors
and judges will already be apprised.

Significant one-off costs are likely to be incurred by those three Member States where
provision of information on the case currently does not include granting accused
persons access to the case-file if these Member States chose to implement the duty to
provide information on the charge by allowing accused persons to inspect the case-
file. These costs and associated operational costs per year would be largely identical
to the set-up and operational costs predicted for option B3 (see there and in part 7.2).

Generally, overall operational costs (rot: the isolated impact of this option on these
costs) of this option will vary considerable between Member States depending on the
means they employ for informing accused persons of the case against them. Thus,
these overall operational costs may exceed the operational costs predicted for option
B3, especially where Member States draw up written case summaries to be given to an
accused persons to explain the case against him: drawing up such a summary may take
more time of higher paid officials (police officers or even prosecutors) than the time
estimated to take for an accused person to be given the opportunity to inspect the case-
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file held by the prosecution or a court.

Depending on the way Member States choose to implement the Directive, this option
is likely to yield at best a marginal reduction in terms of court and legal aid budgets
both in the Member State in which criminal proceedings take and those Member
States where judicial cooperation might be sought in terms of a reduced number of
appeals and aborted prosecutions on grounds of inadequate provision of information
on the case. However, this option is likely to lead to a marginal increase in the
caseload of the ECJ (particularly due to preliminary references by Member States'

courts seeking clarification on the extent of the duty to inform suspects of their case).

Policy Option B3: ~ Creation of an EU-wide duty to inform suspects and accused persons of the
case against them which includes granting them (or their lawyer) access to the
case-file

Description: A Directive requiring Member States to ensure that suspects and accused persons are provided
promptly with information on the case against them. In order to allow the accused person to receive adequate
information on the case particularly in terms of the available evidence, the Directive envisages that, as a rule
provision of information on the case has to include granting suspects or accused persons (or their lawyer)
access to the case-file held by prosecution authorities or the court. Such access to the case-file will, as a rule,
have to be granted once the investigation of the criminal offence is concluded, whether the suspected or
accused person is in pre-trial detention or not. Access to specified documents contained in the case-file may
be excluded by a competent judicial authority where access to these documents may lead to a serious risk to
the life of another person or may seriously harm the internal security of the Member State in which the
proceedings take place. Where a suspected or accused person is arrested at any stage of the criminal
proceedings, access will have to be granted to those documents contained in the case-file which are relevant
for the determination of the lawfulness of the arrest or pre-trial detention. Suspects and accused persons
would have to be informed of this right. For those that do not understand the language in which the
proceedings are conducted, the proposal for a Directive on the right to translation and interpretation
(Measure A), currently under negotiation, should ensure that key documents in the case file are translated
into a language the accused person understands. Where access to the case-file has been provided to the
accused person, an adequate record of this, signed by him, would be kept. Access to the case-file would be
granted free of charge.

‘Expected Impact

Effectiveness in This option is expected to achieve a significantly higher degree of efficiency in
meeting objectives relation to the specific and core operational objectives than options B1 and B2 as this
option would lead to the creation of an express obligation on Member States'
authorities (and a corresponding right of suspects and accused persons) to provide
suspects and accused persons with what stakeholders generally consider to be the
optimal means of providing comprehensive information on the case. While other
means of informing suspects and accused persons of the case against them (e.g. by
provision of a written case summary) carry the risk of being unduly one-sided or
subjective, inspection of the case-file can be expected to yield a comprehensive and
thus generally more balanced overview of the case and the available evidence.

Social impact and This option would lead to the creation of a uniform right applicable throughout the EU
fundamental rights which would go beyond the rights expressly set out in the ECHR and would make it
directly enforceable in Member States' court where this right has not been previously
available. It would make the right to information on the case visible and contribute to
the creation of an EU standard of fair trial and thus give meaning to the right to a fair

trial as set out in Art. 47 CFREU.

28 EN



EN

Financial and The overall financial impact of this option depends on the extent to which Member
economic impact’! States would be required to change their current laws and practice and is likely to be
insignificant in relation to the 24 Member States that already provide access to the
case-file. These costs would be incurred in providing law enforcement personnel and
judges with an updating circular or other information on the Directive, especially
where the Directive requires a Member State to change the timing or other

technicalities relating to the process of granting accused persons access to the case-
file.

The financial impact on those Member States that do not yet provide access to the
case-file will be higher on account of potential one-off training costs and a limited
increase in operational costs per case: where training will be provided to police
officers, judges and prosecutors it would be likely to result in one-off costs of between
9,000 € and 2.6 million € per Member State depending on the size of the police force
and number of judicial personnel to be trained.”® Thus, for example, one-off training
costs for Estonia are likely to range between 9,500 and 35,600 € and for Spain
between 585,000 and 2.19 million €.

Operational costs consist of the working time costs of police officers, prosecutors or
judges having to decide whether or not to deny or limit access to the case-file and of
clerical staff arranging for suspects or their lawyers to be given access to the file.
Indicatively, these costs are likely to range from 5 to 20 € per case depending on the
level of clerical, police and judicial salaries, which is equivalent to a range of 270,000
€ to 21 million € per Member State per year.>® Thus, for example overall operational
costs for Estonia are likely to range between 277,000 and 588,184 € and for Spain
between 7.8 million and 21 million €. It must be stressed that these costs do not take
into account either the current level of operational costs for informing suspected and
accused persons of the case against them or the savings to be made when information
no longer need to be transmitted using the methods currently in practice, and may be
further offset to a limited extent by indirect costs savings resulting from a reduction in
the number of appeals and failed prosecutions in criminal proceedin%s in which
accused persons were not provided with adequate information on the case.>*

These potential costs saving effects cannot be quantified with any statistical precision
but are expected to exceed those in option B2. In relation to the economic impact on
individuals and businesses, it is likely that in those Member States which would have
to introduce the right of access to the case file, this option could create a greater
burden on defence lawyers taking the time to inspect the file. However, this increase
in time spent inspecting a file may be offset by time saved in the preparation of the
defence case on the basis of more complete information as gathered from the case-file.

6 Comparison of policy options

Table 6.1 sets out a comparison of the relative rating of the six policy options as described in part 5.2.2
against the specific and operational objectives as defined in part 4. Table 6.2 provides the relative rating for
policy options B as described in part 5.2.3. The policy options are classified according to their potential to
meet the objectives defined in part 4, with five checkmarks (v'v'v'v'v') indicating highest relative potential.
Ratings for expected effectiveness in achieving the objectives are given equal weight in the final sum.

31 A detailed assessment of the magnitude of this option is provided in part 7.2.

32 See Annex V, Tables 4 and 5.

33 See Annex V, Table 6.

>4 This was assumed by the German Government when changing the legislation governing access to the case file
with effect from 1 January 2010: Explanatory memorandum to the Bill, BT-Drs 16/1 164, pl4.
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As regards policy options A, option A5 demonstrates the highest potential for meeting the objectives. It is

therefore preferred option A.

As regards policy options B, option B3 is expected to yield greatest efficiency in relation to achieving the
policy objectives and is therefore the preferred option B.

To ensure that
suspected or
accused persons
in the EU
receive
sufficient
information on
their fair trial
rights for them
to be able to
exercise them
efficiently

vV

vvv

Table 6.1 - Comparison of ratings of policy options A (Information on fair trial rights)

vy

VY

To provide
information in
clear language
which will be
easily
understood by
the suspect or
accused person

vV

vV

Vv

AAAAA

To provide
information at
first contact with
the police and
include core
rights under the
ECHR and the
CFREU which
are applicable on
arrest, first
interrogation and
during detention

vV

v

vy

RAA A4

To ensure a
‘means of
verifying that
the information
has been
transmitted

vV

VY

RAA LA

To improve
Member States'
confidence in
the fair

vv

vvv

AL A4
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Table 6.1 - Comparison of ratings of policy options A (Information on fair trial rights)

operation of the
criminal justice
systems
throughout the
EU

Or;s-off set- Or;g-off set- One-off set- One-off set-up:
L 100.000€-10 | up:*0€-25 | up®0€-25 | up®15000€- | 5,000€-2.5
gmzn‘“al million € million € million € 2.5 million € million €%
urden per -
Membef State™ (overall costs Operational per | Operational per | Operational per | Operational per
for EU) year>" 0€-4.6 | year:*5,000€ | year:® 5,000€ | year:® 5,000€
million € - 4.6 million € - 4.6 million € - 4.6 million €
Potential costs
savings in
Member State
in which - low low low to medium medium medium to high
criminal
proceedings
take place

Table 6.2 — Comparison of ratings of policy options B (Information on the case)

% Range based on model calculation for those Member States most likely to incur implementation costs due to

current practice diverging from the one envisaged in the option.

This assumes full implementation of the Recommendation. ,

Due to lack of available statistical data, this figure does not take into account the current level of operational
costs so that the added financial burden of implementation of the option cannot be calculated with precision
but can expected to be a fraction of the indicative figure presented here.

This figure depends on the whether Member States will introduce comprehensive written notification of rights
(Letter of Rights) or consider that comprehensive oral information about the rights should be ensured. One-off
costs (nainly consisting of training costs) depend on this choice and could be nil where Member States already
inform suspects and accused persons of their rights orally and would only have to include further rights in the
oral notification without any ensuing training costs.

The caveat in footnote 57 applies

This assumes full implementation of the Recommendation.

Due to lack of available statistical data, this figure does not take into account the current level of operational
costs so that the added financial burden of implementation of the option cannot be calculated with precision
but can expected to be a fraction of the indicative figure presented here.

One-off costs to be incurred by Member States for training police officers, judges and prosecutors.

See footnote 57.
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Table 6.2 — Comparison of ratings of policy options B (Information on the case)

To ensure that

suspected or
accused persons
receive
sufficiently
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to enable them
adequately to
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challenge pre-
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To provide
information in a
timely fashion
and in such a
way that the 0 v 44 Y
suspect or
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understands the
case against him

To ensure a
means of
verifying that
the information
has been
transmitted

0 v vV VY

To improve
Member States'
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operation of the 0 v VY VY
criminal justice
systems
throughout the
EU
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burden per R 2.6 million € - 2.6 million € 9,23?1 1(::);1 2.6
Member State Operational:** Operational:
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This assumes fuil implementation of the Recommendation.
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* million€

Table 6.2 — Comparison of ratings of policy options B (Information on the case)

" million€ | 270,000€-21
million €
Potential costs
savings in
Member  State
in which low low medium
criminal
proceedings
take place
7 The preferred option

This part sets out the preferred option and its expected impacts in greater detail. The preferred option is a
combination of options AS and B3 and can be summarised as follows:

The preferred option: 45 + B3

Adoption of a Directive by the Council and the Parliament which obliges Member States to ensure

e that suspected and accused persons under arrest are informed of their rights in the criminal
-proceedings by means of a Letter of Rights in a language they understand as drawn up by
Member States containing a standard EU-wide formulation of the minimum fair trial rights
as set out in an Annex to the Directive and, where available, further rights pursuant to
Member States' respective laws, and

e that suspected and accused persons are informed of the case against them which has to
include granting them (or their lawyer) access to the case file free of charge.

7.1 EU added value and proportionality of the preferred option

The preferred option would guarantee that suspects and accused persons receive adequate and
comprehensible information about immediately relevant minimum procedural rights applicable throughout
the EU and are given comprehensive and generally unfiltered information about the case against them by
being able to inspect the case-file at an early point in criminal proceedings. Those suspected and accused
persons which have been deprived of their liberty by the police (by means of arrest and pre-trial-detention)
are provided information on their immediately relevant procedural rights by means of a Letter of Rights.
Through a legislative act based on Art. 82(2)(b) TFEU, the EU would create obligations on Member States'

65

Due to lack of available statistical data, this figure does not take into account the current level of operational

costs so that the added financial burden of implementation of the option cannot be calculated with precision
but can expected to be a fraction of the indicative figure presented here.

66

67

33

This figure depends on the means Member States choose to inform suspects and defendants of the case against
them. One-off costs (mainly consisting of training costs) depend on this choice.
Mainly training costs depending on number of official receiving training and level of remuneration of trainers.
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authorities (and corresponding rights for suspects and accused persons) which go beyond the rights enshrined
in the ECHR and, upon implementation, would be enforceable in Member States' courts. This embedding of
the new rights in Member States' respective legal orders, the right of Member State courts to seck binding
clarification on scope and interpretation of the rights from the European Court of Justice and the
Commission's power to launch infringement proceeding against Member States not implementing or
misapplying the Directive would create strong incentives for Member States to comply with their obligations
arising from the Directive and contribute to making the new twofold right to information practical and
effective. . Along with Measure A and all subsequent measures envisaged in the Roadmap, the preferred
option would contribute to the creation of a genuine, EU-wide standard of fair trials and to confidence in
criminal proceedings and to better judicial cooperation based on mutual recognition and mutual trust. It has
to be recalled that this cannot be achieved by an individual measure such as the present one but that it is a
step-by-step project incrementally leading to high overall standards of fundamental procedural rights
protection. This step-by-step approach is illustrated particularly compellingly by preferred option AS: the
EU-wide standard formulation of minimum procedural rights will initially comprise only the relevant rights
laid down in Arts 5 and 6 ECHR as interpreted by the ECtHR. Plain-language reference to the rights to
translation and interpretation created by the proposed Directive on the rights to translation and interpretation
in criminal proceedings ("Measure A") which is currently debated by the European Parliament and the
Council, will be added to the standard formulations once that Directive has come into force. Further rights to
be strengthened by Measures C to E of the Procedural Rights Roadmap in the coming years will be added to
the EU-wide standard formulation once these measures have been adopted. Thus, the EU-wide standard
Letter of Rights will become a more potent instrument to ensure individuals access to a high level of
procedural rights as the measures of the Roadmap are implemented. This incremental approach also clarifies
that the preferred option will not create new substantive rights by stealth. Where options AS and B3 create
new duties on Member States (and corresponding rights of individuals) they do so only in relation to the core
subject-matter of this measure: the right to information. They do not, however, create new rights unrelated to
the provision of information; such rights are likely to be created by the other measures of the Procedural
Rights Roadmap, but, again, each measure would only create new rights in its field.

Both elements of the preferred option are proportionate in relation to their effect as none of the alternative
options display an equal level of effectiveness in furthering the objectives identified in part 4. Whilst both
elements of the preferred option are likely to require a number of Member States to introduce changes to
their criminal procedure laws in order to implement the Directive, there does not appear to be another
equally effective means of ensuring that suspects and accused persons receive comprehensive, accurate and
understandable information on their rights and the case against them. Both elements of the preferred option
create new, EU-wide uniform duties on the part of Member States (use of a Letter of Rights and grant of
access to the case-file to effect proper provision of information on rights and charges). It is precisely this
harmonising effect of the preferred option that marks its effectiveness both in ensuring that suspects and
accused persons receive adequate information in criminal proceedings across the EU and in promoting trust
of judges in the fairness of such proceedings in Member States other than their own: options A5 and B3 will
give judges the greatest certainty that adequate procedures are in place for the provision of adequate
information to suspects and accused persons. They will know what minimum procedural rights a suspects
would be (or would have been) informed of upon arrest and that an accused person would generally be
allowed to inspect the case-file to acquaint himself with exact nature of the charge and the supporting
evidence. Judges could have no similar confidence were options other than the preferred ones chosen. Thus,
in the light of the limited effectiveness of all alternative options, options A5 and B3 do not go beyond what is
necessary in order to achieve the objectives set out in part 4. Options A5 and B3 also appear most cost-
effective in that they are expected to generate similar if not fewer costs to Member States than next effective
options A4 and B2.

It also needs to be emphasised that the effect of options A5 and B4 would not be limited to those Member
States only that currently do not use Letters of Rights already or grant accused persons access to the case-
file. Even amongst those Member States which already have Letters of Rights and provide access to case-
files the preferred option will have a harmonising effect, particularly in terms of the actual content of

Member States' Letters of Rights and the riming at which the Letter has to be provided and access to the
case-file given.
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7.2 Potential magnitude of economic and financial impact

Assessing the likely financial and economic impact of the preferred option with a degree of quantitative
precision has proved to be difficult. This is largely due to the lack of detailed data relating to current police
and court practice of informing suspects and accused persons of their rights and the case against them. Thus,
no exact figures could be developed to calculate current overall operational costs for providing suspects and
accused persons with information in order to have a basis for assessing the financial impact of the preferred
option. Model calculations for one-off costs and overall operational costs for the options (as set out in detail
in Annex V) relied on extrapolations based on wide ranges of cost factors reflecting the significant
differences in remuneration levels between Member States. Taking account of this, the financial impact of
the preferred option on Member States is expressed in costs ranges. The level of these ranges is determined
by a number of factors, most importantly the number of criminal proceedings per year and the number of
police officers, prosecutors and criminal court judges. Significant divergence between Member States in
terms of these numbers explains the wide range of estimated predicted costs for individual Member States.
As generally rather wide ranges of base cost factors were used throughout the model calculations it is likely
that the actual costs per Member State affected would be reflected best by the lower half of the costs range
calculated for each of the Member States in Annex V.

Member States' potential savings owing to a reduction in the number of appeals or delay in judicial
cooperation proceedings cannot be estimated with any statistical precision due to lack of Member State data
on costs per case. Thus, only indicative qualitative expectations in non-numerical terms could be provided
based on stakeholder judgement.

Core elements of  [Financial or economic impact
preferred option
Iand resulting

necessary action

Creation of an EU-Impact on Member States:
wide duty to
inform suspects

One-off set-up costs: The main financial impact of the comprehensive introduction of an
obligation to provide suspects and accused persons with Letters of Rights containing a
and accused . |mandatory EU-wide standard formulation of minimum rights are one-off set-up/inception)
persons about theiricos incurred for the introduction of Letter of Rights schemes in Member States. These
rights by means of |congist primarily of the costs of drafting the Letters in each Member State, for translating]
w them into an appropriately wide range of languages and for training police officers and, wherel
including FU-wide \considered necessary, prosecutors and judges.

¢ Drawing up and translating national Letters of Rights: Drafting and translation into

Member States' 23 official languages of the EU-wide standard formulation of]
minimum rights to be contained in each national Letter of Rights will be effected by
: the European Commission as part of the legislative process of adopting the Directive.
Letter of Rights Member States would thus only have to bear the costs of translating the mandatory
standard formulation into languages other than the 23 official languages of Member]
States. On the basis of German and UK experience it is assumed that translation into
a further 23 languages would be necessary. It is expected that Member States would|
cooperate in this translation exercise so that these costs of translating the standard
formulation into further languages would only be incurred once and shared by
Member States. Depending on the level of remuneration for translation services, the
one-off costs of this translation are likely to range between 600 and 5,800 €.5®

» . Member States individually would be free to include in their Letters of Rights those|
procedural rights enshrined in national legislation which go further than the EU-wide
minimum rights. Thus, Member States might incur drafting and translation costs.
Those 11 Member States that already use Letters of Rights to inform suspects and
accused persons of their rights are unlikely to have to incur these costs as they canl

68 See Annex V, A.1.(2).
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- Ipersonnel in Member States and the number of officials to be trained model calculations|

use their current formulations and translations alongside the EU-wide standard
formulation for minimum rights where applicable. Drafting costs are likely to vary
considerably between Member States on account of differing levels of civil service|
salaries where the drafting and translation would be provided in-house by civil
servants (as was the case in Germany and Austria where the Ministries of Justice
drafted the Letters and used Foreign Affairs Ministry staff for the translation) and on|
the levels of remuneration of legal experts/professional lawyers and translators wherej
drafting and translation would be procured externally. Model calculations indicate 2
range of drafting costs for information on additional national rights of between 5,000
and 50,000 €.°° Translation costs depend on the length of a the draft to be translated,
the level of remuneration for translation services and the number of languages into
which Letters of Rights would have to be translated, which, in turn, would be|
determined on the basis of law enforcement frontline experience in each Member
State (e.g. translation into 46 languages was considered necessary in Germany, buf]
into 42 only in the UK). Model calculations envisaging translation of a 2 page|
additional formulation of national rights going beyond the standard EU-wide
minimum rights as set out in the Directive into 46 languages Xleld an indicative costs|
range of approximately 400 to 4,600 € per Member State. ™ Thus, set-up costs are|
likely to vary between 5,400 and 54,600 € per Member State.

Informing and training police officers. prosecutors and judges: In Member States that already,
operate Letter of Rights schemes, law enforcement frontline staff, prosecutors and judges arej

likely to be informed of necessary amendments to Letters of Rights by inclusion of the;
changes in regular circulars, written updates, staff meeting presentations so that costs incurred|
would be insignificant. Where Member States introduce Letter of Rights schemes for the first
time, training costs can be expected. Depending on the level of remuneration of training

indicate a potential costs impact of between 5,000 € and 2.4 million € per Member State.”"
The following exemplary calculations provide an indication of these one-off costs for a small
Member State and a large one: Malta: 5,200 € - 20,000 €; France: 650,000 € - 2.4 million|
€. As not all of a Member States' police officer will require or be given full training on|
the effect of the Directive, it is likely that the actual costs figure will verge towards the
bottom end of the costs ranges indicated above.

Impact on operational costs pr year: The effect of the preferred option on operational costs|

per Member State depends primarily on the level of information on rights already provided by
police officers, judges and prosecutors to suspects and accused persons and the time this|
provision of information currently takes. In relation to those Member States already using]
Letters of Rights it is unlikely that changes to these Letters of Rights necessitated by the
Directive (use of the standard EU-wide formulation of minimum rights) would lead to a
significant increase in the time spent by law enforcement frontline staff providing oral]
explanation on the rights set out in the Letter of Rights. Thus, budgetary implications of the
Directive on the Member States operating Letter of Rights schemes already are likely to be
minimal.

For those Member States that currently inform suspects and accused persons orally abouf]
their rights, the effect on per case costs will depend on the comprehensiveness and level of]
detail of the oral information currently provided to suspects and accused persons: where
Member States already inform suspects orally and in sufficient detail about all the rights
required under the Directive, stakeholders indicated that the introduction of Letters of nghtSl
as envisaged by the Directive may actually reduce operational costs per case as the provision|
of a readily comprehensible written notification of suspects’ rights in a Letter of Rights may

educe the need for very lengthy oral explanations of these rights in a number of cases.

69
70
71
72

See model calculation in Annex V, A.1.(1).
See model calculation in Annex V, A.1.(2).
See Annex V, Tables 1 and 2.

See Annex V, Table 3.
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However, where police officers, prosecutors or judges in a Member State currently provide
suspects and accused persons with very limited oral information about their rights only (e. g.
by not informing about all the rights of which the Directive would require notification), it is
likely that the Directive will lead to an increase in the time pohce officers, prosecutors o
judges would spend on explaining fair trial rights when they issue the Letter of Rights
envisaged in the Directive.

As Member States do not collect reliable statistical data about the content and level of detail
of information on fair trial rights law enforcement staff, prosecutors or judges currently
provide to suspects and accused persons, the precise budgetary effect of the Directive in terms
of increased operational costs per.case cannot be quantified. However, it is possible to|
indicate the overall operational costs per year per Member State of informing suspects and|
accused persons of their rights by means of the Letter of Rights as envisaged by the Directive.
These are not the added costs for informing suspects and accused persons of their rights|
which may be incurred by complying with the Directive, but the overall costs of providing]
this information. Thus, the added costs incurred by Member States in implementing the
Directive are likely to be fraction of these costs only. These overall costs for informing
suspects and accused persons of their rights (including interpretation costs for suspects who)
do not understand the language of proceedings) can be expected to range from 5,000 € per
year for Member States with a very small number of criminal proceedings per year and low
public sector pay levels to 4.6 million € for Member States w1th a very high number of]
criminal proceedings per year and high public sector pay levels.”?

Operational costs for the physical distribution of the Letters of Rights to those authorities
having to use them are expected to be low; generally, it can be expected that Letters of Rights
would centrally be made available online for printing out in Intranet-networked police
stations or courts (this is the case in Germany and the UK).

The following exemplary calculations provide an indication of the overall operational costs
for a small Member State and a large one: Cyprus: 5,000 € - 30,000 €; France: 1.9 million €
- 4.6 million €.

Aggregate costs of option A5 for those 16 Member States most affected: minimum: 11
million €, maximum: 50.1 million €; of these one-off costs: minimum: 1.7 million €;
maximum 7.5 million €.

Creation of an EU-
wide duty to
inform suspects
and accused
persons of the case
against them which
includes granting

them (or their
lawyer) access to
the case-filei

Impact on Member States:

One-off inception costs: currently suspects and accused persons in 23 Member States are
provided with information on the case against them which includes the possibility of
inspecting the case file, so most Member States may incur one-off costs on a negligible scale}
only when implementing the Directive. Thus, one-off costs for introducing a right to inspect
tthe case file are expected only for those three Member States that currently do not provide for
such a right in their national laws. These costs are likely to result mainly from informing and}
training police officers, prosecutors and judges: these costs will depend on the level of
remuneration of external trainers or the administrative costs of internal trainers and the
number of officials to be trained. Model calculations indicate a cost range of between 9,000 €
and 2.6 million € per Member State. However, the Member States affected may chose to
provide for more limited training than envisaged in the model calculatlon thus reducing the
financial impact of the Directive in terms of one-off costs.”” The following exemplary|

‘calculations provide an indication of these one-off costs for two of the three most affected

Member States: Estonia: 9,500 € - 35,600 €; Spain: 585,000 € - 2.19 million €. As not alll
of a Member States' police officer will require or be given full training on the effect of
the Directive, it is likely that the actual costs figure will verge towards the bottom end of]
the costs ranges indicated above.Operational costs per year: Those Member States that do
not yet provide for access to the case-file for suspects and accused persons (or their lawyer) to

See Annex V, Tables 4 and 5.
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law enforcement personnel, prosecutors or judges in informing suspects and accused persons|

inform them about the case against them will incur operational costs per case for providingl
such access. These consist primarily of the costs of police officers, judges or prosecutors;
deciding whether or not exceptionally to refuse or limit inspection of the case-file and of]
police officers or clerical court staff providing for the case-file to be inspected by the suspect
or accused persons or to be collected by the lawyer for inspection. Model calculations for the|
Member States that would have to introduce a right of access to the case-file indicate a range;
of overall operational costs per year between 270,000 € to 21 million € per Member State
depending on the number of proceedings and the level of public sector pay in the Member
States concerned.”® These costs are likely to be offset to some extent by savings resulting]
from less time spent by officials informing suspects and accused persons of the case against
them by other means currently used. As there is no data available on time currently spent by

of the case against them, the level of the likely offset cannot be predicted with precision. Thel
following exemplary calculations provide an indication of the overall operational costs for
two of the three most affected Member States: Estonia: 277,000 € - 588,184 €; Spain: 7.81
million € - 21 million €. Due to high top-end salary figures for clerical staff involved in
the process of effecting access to the case-file and imprecision of other costs factors used|
in the model calculation, it is more likely than not that the actual overall operational costs
per Member State of this option verge towards the bottom-end of the costs range
indicated above.

Aggregate costs of option B3 for the three Member States most affected: minimum: 14
million €, maximum: 41 million €; of these one-off costs: minimum: 1.2 million €;
maximum: 4.6 million €

Impact on legal profession:

In relation to the economic impact on individuals and businesses, it is likely that in those
Member States which would have to introduce the right of access to the case file, this option|
is likely to create a greater burden on defence lawyers taking the time to inspect the file.
However, this increase in time spent on inspecting a file may be offset by time saved in the
preparation of the defence case on the basis of more complete information gathered from the
case-file.

\Aggregate effects of
both elements

Impact on Member States:

Potential for costs savings at Member State level: Where suspects and accused persons are
informed sufficiently and in a timely manner both about their rights and the case against them|
by means which allow verification of the provision of the required information, stakeholders|
expect fewer instances of appeals being lodged by accused persons on the ground that they]
were provided with insufficient or even no information about their rights. Compliance with|
the information requirements could be verified at an early stage of proceedings so as to ensure|
compliance with both information requirements. This may lead to a limited reduction in
Member States' police and courts budget.

Impact on EU bodies and budget:

Introducing two new rights for suspects and accused persons at the level of EU law can be
expected to lead to a limited increase in the case-load of the ECJ: particularly in the first
decade following the lapse of the deadline for implementing the Directive in Member States!
laws, Member States’ courts are likely to seek clarification of the scope of these rights and the|
potential consequences of their breach by making preliminary references under Art. 267
TFEU. This can have a low to medium impact on the ECJ's budget.

Impact on international organisations:

Implementation of the Directive may result in a limited reduction in the number of]
applications to the ECtHR where a breach of a suspect or accused person's right to a fair trial

74

See Annex V, Table 6.
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on grounds of insufficient information on rights and the case is claimed.

8. Transposition, monitoring and evaluation

The timeframe for transposition of the Directive by Member States will be two years from its entry into
force. As the Directive creates only a comparatively limited number of Member State obligations which, to
some extent, mirror existing ECHR obligations or already exist in a number of Member States already, it is
expected that a two-year deadline would provide Member States with sufficient time to effect necessary
changes to their respective national laws and practice. Potential risks to implementation in time will be
identified in an Implementation Plan accompanying the proposal for the Directive which setting out relevant
measures by the Commission aimed at countering these risks.

Providing for a robust monitoring and evaluation mechanism is crucial to ensure that the rights envisaged in
the Directive are complied with in practice as well as in legislation. The Directive will stipulate that Member
States' should report on the effective implementation of legislative or non-legislative measures based on the
nature of the proposed changes. Indicators to evaluate the implementation of the proposal against the policy
objectives are to be found in Annex VII Data provided by Eurostat, Eurobarometer and the Council of
Europe will enable the formation of a useful baseline for monitoring the situation. Besides quantitative data
provided by Member States, other possible sources of qualitative information on legislative and practical
compliance will be gathered from the Justice Forum, the CPT”’, the ECtHR, the European Network of
Councils for the Judiciary and national and European Bar Associations. If the anticipated review of the
mandate of the Fundamental Rights Agency extends that mandate to former third pillar areas, it could play a
role in collecting data, carrying out studies and compiling reports on the rights covered in the Directive.
Member States should be encouraged to collect relevant data to assist in this process as there is currently a
lack of reliable empirical data.

The Commission envisages carrying out a specific empirical study with an emphasis on data collection 3-5
years into the implementation of the proposal to gain in-depth quantitative and qualitative insights into the
effectiveness of the proposal. The data would enable the Commission to evaluate the actual compliance in
Member States more robustly than using the means hitherto available. Once all Roadmap Measures are in
place, it will be essential to evaluate each Measure in context as well as the efficiency of the Roadmap as a
whole.

75 At the experts meeting on 26-27 March 2009 , the CPT offered to assist in monitoring and evaluating the
implementation of procedural safeguards instruments in the context of CPT visits to Council of Europe
Member States. :
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COUNCIL OF Brussels, 24 November 2009
THE EUROPEAN UNION '
15434/09
DROIPEN 149
COPEN 220

LEGISLATIVE ACTS AND OTHER INSTRUMENTS

Subject: RESOLUTION OF THE COUNCIL on a Roadmap for strengthening

procedural rights of suspected or accused persons in criminal proceedings

Resolution of the Council
of

on a Roadmap for strengthening procedural rights of
suspected or accused persons in criminal proceedings

THE COUNCIL OF THE EUROPEAN UNION,
Whereas;

)

)]

3

In the European Union, the Convention for the Protection of Human Rights and Fundamental
Freedoms (the "Convention") constitutes the common basis for the protection of the rights of
suspected or accused persons in criminal proceedings, which for the purposes of this Resolution
includes the pre-trial and trial stages. :

Furthermore, the Convention, as interpreted by the European Court of Human Rights, is an important
foundation for Member States to have trust in each other’s criminal justice systems and to strengthen
such trust. At the same time, there is room for further action on the part of the European Union to
ensure full implementation and respect of Convention standards, and, where appropriate, to ensure
consistent application of the applicable standards and to raise existing standards.

The European Union has successfully established an area of freedom of movement and residence,
which citizens benefit from by increasingly travelling, studying and working in countries other than
that of their residence. However, the removal of internal borders and the increasing exercise of the
rights to freedom of movement and residence have, as an inevitable consequence, led to an increase
in the number of people becoming involved in criminal proceedings in a Member State other than
that of their residence. In those situations, the procedural rights of suspected or accused persons are
particularly important in order to safeguard the right to a fair trial.
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Indeed, whilst various measures have been taken at European Union level to guarantee a high level
of safety for citizens, there is an equal need to address specific problems that can arise when a person
is suspected or accused in criminal proceedings.

This calls for specific action on procedural rights, in order to ensure the fairness of the criminal
proceedings. Such action, which can comprise legislation as well as other measures, will enhance
citizens' confidence that the European Union and its Member States will protect and guarantee their
rights.

The 1999 Tampere European Council concluded that, in the context of implementing the principle of
mutual recognition, work should also be launched on those aspects of procedural law on which
common minimum standards are considered necessary in order to facilitate the application of the
principle of mutual recognition, respecting the fundamental legal principles of Member States
(Conclusion 37).

Also, the 2004 Hague Programme states that further realisation of mutual recognition as the
cornerstone of judicial cooperation implies the development of equivalent standards of procedural
rights in criminal proceedings, based on studies of the existing level of safeguards in Member States
and with due respect for their legal traditions (point III 3.3.1.).

Mutual recognition presupposes that the competent authorities of the Member States trust the
criminal justice systems of the other Member States. For the purpose of enhancing mutual trust
within the European Union, it is important that, complementary to the Convention, there exist
European Union standards for the protection of procedural rights which are properly implemented
and applied in the Member States.

Recent studies show that there is wide support among experts for European Union action on
procedural rights, through legislation and other measures, and that there is a need for enhanced
mutual trust between the judicial authorities in the Member States’®. These sentlments are echoed by
the European Parliament”’. In its Communication for the Stockholm programme the European
Commission observes that strengthening the rights of defence is vital in order to maintain mutual
trust between the Member States and public confidence in the European Union.

Discussions on procedural rights within the context of the European Union over the last few years
have not led to any concrete results. However, a lot of progress has been made in the area of judicial
and police cooperation on measures that facilitate prosecution. It is now time to take action to
improve the balance between these measures and the protection of procedural rights of the
individual. Efforts should be deployed to strengthen procedural guarantees and the respect of the rule
of law in criminal proceedings, no matter where citizens decide to travel, study, work or live in the
European Union.

Bearing in mind the importance and complexity of these issues, it seems appropriate to address them
in a step-by-step approach, whilst ensuring overall consistency. By addressing future actions, one
area at a time, focused attention can be paid to each individual measure, so as to enable problems to
be identified and addressed in a way that will give added value to each measure.

In view of the non-exhaustive nature of the catalogue of measures laid down in the Annex to this
Resolution, the Council should also consider the possibility of addressing the question of protection
of procedural rights other than those listed in that catalogue.

Any new EU legislative acts in this field should be consistent with the minimum standards set out by
the Convention, as interpreted by the European Court of Human Rights,
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See inter alia the "Analysis of the future of mutual recognition in criminal matters in the European Union",
report of 20 November 2008 by the Université Libre de Bruxelles.

See e.g. the "European Parliament recommendation of 7 May 2009 to the Council on development of an EU
criminal justice area", 2009/2012(INI), point 1 a).

"An area of freedom, security and justice serving the citizen", COM (2009) 262/4 (point 4.2.2.).
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HEREBY ADOPTS THE FOLLOWING RESOLUTION:

1. Action should be taken at the level of the European Union in order to strengthen the rights
of suspected or accused persons in criminal proceedings. Such action can comprise
_legislation as well as other measures.

2, The Council endorses the "Roadmap for strengthening procedural rights of suspected or accused
persons in criminal proceedings" (hereinafter referred to as "the Roadmap"), set out in the Annex to
this Resolution, as the basis for future action. The rights included in this Roadmap, which could be
complemented by other rights, are considered to be fundamental procedural rights and action in
respect of these rights should be given priority at this stage.

3. The Commission is invited to submit proposals regarding the measures set out in the Roadmap, and
to consider presenting the Green Paper mentioned under point F.

4. The Council will examine all proposals presented in the context of the Roadmap and pledges to deal
- with them as matters of priority.

5. The Council will act in full cooperation with the European Parliament, in accordance with the
applicable rules, and will duly collaborate with the Council of Europe

Roadmap for strengthening procedural rights of suspected
or accused persons in criminal proceedings

The order of the rights indicated in this Roadmap is indicative. It is emphasised that the explanations
provided below merely serve to give an indication of the proposed action, and do not aim to regulate the
precise scope and content of the measures concerned in advance.

Measure A: Translation and Interpretation

Short explanation:

The suspected or accused person must be able to understand what is happening and to make him/herself
understood. A suspected or accused person who does niot speak or understand the language that is used in the
proceedings will need an interpreter and translation of essential procedural documents. Particular attention
should also be paid to the needs of suspected or accused persons with hearing impediments.

Measure B: Information on Rights and Information about the Charges

Short explanation:

A person that is suspected or accused of a crime should get information on his/her basic rights orally or,
where appropriate, in writing, e.g. by way of a Letter of Rights. Furthermore, that person should also receive
information promptly about the nature and cause of the accusation against him or her. A person who has
been charged should be entitled, at the appropriate time, to the information necessary for the preparation of
his or her defence, it being understood that this should not prejudice the due course of the criminal
proceedings.

Measure C: Legal Advice and Legal Aid

Short explanation:

The right to legal advice (through a legal counsel) for the suspected or accused person in criminal
proceedings at the earliest appropriate stage of such proceedings is fundamental in order to safeguard the
fairness of the proceedings; the right to legal aid should ensure effective access to the aforementioned right
to legal advice.
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Measure D: Communication with Relatives, Emplovers and Consular Authorities
Short explanation:

A suspected or accused person who is deprived of his or her liberty shall be promptly informed of the right to
have at least one person, such as a relative or employer, informed of the deprivation of liberty, it being
understood that this should not prejudice the due course of the criminal proceedings. In addition, a suspected
or accused person who is deprived of his or her liberty in a State other than his or her own shall be informed
of the right to have the competent consular authorities informed of the deprivation of liberty.

Measure E: Special Safeguards for Suspected or Accused Persons who are Vulnerable

Short explanation:

In order to safeguard the fairness of the proceedings, it is important that special attention is shown to
suspected or accused persons who cannot understand or follow the content or the meaning of the
proceedings, owing, for example, to their age, mental or physical condition.

Measure F: A Green Paper on Pre-Trial Detention

Short explanation:

The time that a person can spend in detention before being tried in court and during the court proceedings
varies considerably between the Member States. Excessively long periods of pre-trial detention are
detrimental for the individual, can prejudice the judicial cooperation between the Member States and do not
represent the values for which the European Union stands. Appropriate measures in this context should be
examined in a Green Paper.
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Annex Il — Examples of Letters of Rights

a. Germany (English version):"®

Information for provisionally arrested persons

(provisional arrest pursuant to sections 127 and 127b of the German Code of Criminal Procedure)

Office and file number:

Surname, first name of the accused:

Date and place of birth of the accused:

You have been provisionally arrested. You have the following rights:

1.

Without delay, at the latest on the day after your arrest, you must be brought before a judge
who has to question you and decide on the continuation of your deprivation of liberty, unless
you are released earlier.

You can make a statement about the charges against you or refrain from making statements
about the case.

You can apply for individual items of evidence to be taken in your defence.

You can consult a defence counsel of you own choosing at any time, even before any
questioning has taken place.

You can request to be examined by a male or a female doctor of your choice.

You can notify a relative or another person you trust of the arrest, provided that such
notification does not conflict with the purpose of the investigation.

79

http://www.bmj.de/enid/2388cb7d879ab1247684347347e0c27e,0/Fachinformationen/Belehrungsform
ulare_1mi.htmli
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If you are a foreign national, you can also request that the competent consulate of your home
country be notified. You can have communications sent to the consulate.

if you do not have a sufficient command of German, you can request the assistance of an
interpreter during the proceedings. The interpreter will be provided for you free of charge.

| have received the preceding information (one page) today.
(...) In addition, | have been informed of my rights orally.

(..)1 have understood the information.

(place, date, time) | (signature of the arrested person)

( ) The person concerned has
refused to sign

(surname, rank of official) o (signature of official)

Belehrung von vorlaufig festgenommenen Personen nach §§ 127, 127b StPO — Englisch
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b. England and Wales:®

The following rights and entitlements are guaranteed to you under the law in
England and Wales and comply with the European Convention on Human Rights.

You will find more details about these rights inside

Remember your rights:

1. Tell the police if you want a solicitor to help you while you are at the police
station. It is free.

2. Tell the police if you want someone to be told that you are at the police station. It
is free.

3. Tell the police if you want to look at their rule-book called the Codes of Practice.

More information for people arrested by the police

Please keep this information and read it as soon as possible. It will help you to make decisions
while you are at the police station.

1. Getting a solicitor to help you
* A solicitor can help and advise you about the law.

* If you want a solicitor, tell the police custody officer. The police will help you get in touch
with a solicitor for you.

* The police must let you talk to a solicitor at any time, day or night, when you are at a
police station. It is free.

* If you do not know of a solicitor in the area or you cannot get in touch with your own
solicitor, you can speak to the duty solicitor. It is free. The police will help you contact
him or her for you. The duty solicitor is nothing to do with the police.

* You are entitled to a private consultation with your Solicitor on the telephone or they may
decide to come and see you at the Police Station.

* Usually, the police are not allowed to ask you questions until you have had the chance to
talk to a solicitor. When the police ask you questions you can ask for a solicitor to be in_
the room with you. _ ‘

80 http://police.homeoffice. gov.uk/operational-policing/powers-pace-codes/rights-entitlements-foreign-lang. html
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« If you ask to speak to a solicitor it does not make it look like you have done anything
wrong.

« If a solicitor does not turn up, or you need to talk to a solicitor again, ask the police to
contact him or her again.

« If you tell the police that you don’t want to speak to a solicitor but then you change your
mind, tell the police custody officer. The police will then help you contact a solicitor for
you.

If you are asked questions about a suspected offence, you do not have to say anything. However, it
may harm your defence if you do not mention when questioned something which you later rely on
in court. Anything you do say may be given in evidence.

2. Telling someone that you are at the police station

* You can ask the police to contact someone to inform them that you are at the police
station. It is free. They will contact someone for you as soon as they can.

3. Looking at the Codes of Practice

* The Codes of Practice is a book that tells you what the police can and cannot do while you
are at the police station.

* The police will let you read the Codes of Practice but you cannot read it for so long that it
holds up the police finding out if you have broken the law.

» If you want to read the Codes of Practice, tell the police custody officer.

Getting details of your time at the police station

» Everything that happens to you when you are at the police station is put on paper and is
called the custody record.

* When you leave the police station, you, your solicitor or your appropriate adult can ask for
a copy of the custody record. The police have to give you a copy of the custody record as
soon as they can.

* You can ask the police for a copy of the custody record up to 12 months after you leave the
police station. :

How you should be cared for

These are short notes about what you can expect while you are kept at the police station. To find out
more, ask to see the book called the Codes of Practice. Inside its back cover you will find a list of
where to find more information about each of these things. Ask the police custody officer if you
have any questions.

Keeping in touch

As well as talking to a solicitor and having a person told about your arrest you will usually be
allowed to make one phone call. Ask the police if you would like to make a phone call. You can
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also ask for a pen and paper. You may be able to have visitors but the custody officer can refuse to
allow that.

Your Cell

If possible you should be kept in a cell on your own. It should be clean, warm and lit. Your beddlng
should be clean and in good order. You must be allowed to use a toilet and have a wash.

Clothes

If your own clothes are taken from you, then the police must provide you with an alternative form
of clothing.

Food and drink

You must be offered 3 meals a day with drinks. You can also have drinks between meals.

Exercise

If possible you should be allowed outside each day for fresh air.

If you are unwell

Ask to see a doctor if you feel ill or need medicine. The police will call a doctor for you and it is
free. You can ask to see another doctor but you may have to pay for this. You may be allowed to
take your own medicine but the police will have to check with a doctor first. A nurse may see you
first, but they will send for a doctor if you need one.

How long can you be detained?

You can normally be detained for up to 24 hours without being charged. This can be longer but only
if a Police Superintendent allows it to happen. After 36 hours only a court can allow more time
without you being charged. Every so often a senior police officer has to look into your case to see if
you should still be kept here. This is called a review. You have the right to have your say about this
decision, unless you are not in a fit state.

When the police question you

* The room should be clean, warm and lit.

* You should not have to stand up.

* The police officers should tell you their name and their rank.

* You should have a break at normal meal times and a break for a drink after about two hours.

* You should be allowed at least 8 hours rest in any 24 hours you are in custody.

People who need help
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* If you are under 17, or you have learning problems or a mental problem then you should have
someone with you when the police do certain things. This person is called your “appropriate
adult”.

* Your appropriate adult must be with you when the police tell you about your rights and tell you
why you are being kept at the police station. He or she must also be with you when the police
read the police caution to you. He or she must also be with you if you are interviewed. '

* The police might also need to do one of the things listed below while you are at the police station.
Your appropriate adult should be with you for the whole time if the police do any of these
things: , :

* Interview you or ask you to sign a written statement or police notes.
* Review your case.

* Remove more than your outer clothes.

« Carry out anything about an identification parade.

* Charge you with an offence.
You can speak to your solicitor without your appropriate adult in the room if you want to.

Getting an interpreter to help you

If you do not speak or understand English the police will arrange for someone who speaks your
language to help you.

If you are deaf or have difficulty speaking the police will arrange for a British Sign Language /
English interpreter to help you.

When the police ask you questions the interpreter will make a record of the questions and your
answers in your own language. You will be able to check this before you sign it as an accurate
record.

If you make a statement to the police, the interpreter will make a copy of that statement in your own
language for you to check and sign as correct.

People who are not British

If you are not British, you can tell the police that you want to contact your High Commission,
Embassy or Consulate to tell them where you are and why you are in the police station. They can
also visit you in private or arrange for a solicitor to see you.

Special Times:
Getting a solicitor to help you

There are some special times when the police can ask you questions before you have talked to a
solicitor. Information about these special times is given in the Codes of Practice. This is the book
that that sets out what the police can and cannot do while you are at the police station. If you want
to look up the details, they are in paragraph 6.6 of Code C of the Codes of Practice.
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There is one special time when the police will not let you speak to the solicitor that you have

chosen. When this happens the police must let you talk to another solicitor. If you want to look up
the details, it is in Annex B of Code C of the Codes Qf Practice.

Telling someone that you are at the police station

There are some special times when the police will not allow you to contact anyone. Information
about these special times is given in the Codes of Practice. If you want to look up the details, it is in
Annex B of Code C of the Codes of Practice.

Breath tests

If you are under arrest because of a drink drive offence, you have the right to speak to a solicitor.
That right does not mean you can refuse to give the police samples of breath, blood or urine even if
you have not yet spoken to the solicitor.

Independent Custody Visitors

There are members of the community who are allowed access to police stations unannounced. They
are known as independent custody visitors and work on a voluntary basis to make sure that detained
people are being treated properly and have access to rights. You do not have a right to see an
independent custody Visitor and cannot request that an independent custody visitor visit you. If an
independent custody visitor does visit you while you are in custody they will be acting
independently of the police to check that your welfare and rights have been protected. However,
you do not have to speak to them if you do not wish to.
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ANNEX III:

_CURRENT SITUATION IN MEMBER STATES IN RELATION TO THE PROVISION OF INFORMATION ON
FAIR TRIAL RIGHTS

Key:

O : Oral provision of information

W: provision of information in writing by other means than Letter of Rights®’
LR: Letter of Rights®?
N/A: Right not applied in practice

NO: No Right
Right to access Right to remain Right to call Right to Right to Right to
Country . . . . , . legal
evidence silent expert/witness | translation | interpretation assistance

Belgium N/A N/A N/A (o) (0] w
Bulgaria O+W oO+W O+W NO N/A W
Cyprus @) 6] 0] 6] 0) 0]

Denmark N/A o N/A N/A N/A o
EstoniaE N/A O+W O +W N/A N/A o
Finland N/A N/A N/A N/A N/A o
France N/A NO N/A NO N/A 0]
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There are several options by which information can be provided in writing but not amounting to a Letter of
Rights, such as posters in police stations or the simple provision of suspects and accused persons with a copy
of the legal provisions governing their right.

While there is no official definition of a Letter of Rights, in the study on EU Procedural Rights in Criminal
Proceedings (2009) the LR is defined as ‘written information of the suspect’s procedural rights in a
standardised form’ (p.34); it is possible to narrow the scope of this definition of LR to (1) easy and accessible
document and understandable information on rights, (2) in a standardised form, (3) that is given to the suspect
in the initial contacts with investigating authorities. The latter definition was provided directly by Taru
Spronken and will be used in ‘EU-wide Letter of Rights in criminal proceedings: towards best practice’,
Maastricht University, 2010
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ANNEX 1V

General statistical information on the number of criminal proceedings in the EU

238111 247021 240554
49884 51243 51127
34840 33577 38313
1441 1903 1903
69445 75728 75728

75202 73078

51834 50375 50977
116979 116789 113462
744832

872573

247626 247252 240042
425941 426914 408407
94215

1207088 1216655 1195300
51073 50490 48611
75751 74914 72060
10441 10539 10356
9015 9026 8783

134400 127600 127400
12899

431919

481003 477278 460842

110802 104758

14545 15710 15329
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944962 995064

119244
1779300 1732500 1640000
5073918 6094356 8174698

*data are not available

NB: 1. Evidence on the number of criminal proceedings across Member State was collected directly from national statistics
institutes, where available. Data are not available for six countries (Belgium, Finland, Ireland; Latvia, Lithuania and Romania).

2. where national statistics on number of criminal proceedings are not available, we have relied on extrapolation; we have
calculated the annual percentage of criminal proceedings within the overall population in those countries for which figures are
available and calculated a European average using this percentages; we then used this average to calculate the number of
criminal proceedings in the countries for which data are not available. By multiplying the average found by the overall
population in each remaining Member State (Belgium, Finland, Ireland, Latvia, Lithuania and Romania), we found the annual
number of criminal proceedings in the Member States for which official statistics are not available.
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ANNEX V — MODEL CALCULATIONS OF COST IMPACTS

A. Model calculations for the provision of information on rights by means of a Letter of Rights (option
Ad), containing at least EU-wide standard formulations of minimum rights (option AS)

1. One-off set-up costs
(1) Drafting of Letters of Rights:

Where Member States have to develop country-specific Letters of Rights, the costs would have to be borne
by each of them. In the past, Letters of Rights (LR) have predominantly been developed internally by
Member States' government departments (such as Ministries of Justice). This has been the case in Germany
and in Austria (where the LR was the result of collaboration between the Ministry of Justice and the Ministry
of Internal Affairs). In the UK the Letter of Right has been developed by a team of external legal experts
under a research programme. Stakeholders indicated that this required the work of 5 legal experts, working
for 5 days.

Pay levels for external legal experts vary significantly across Member States. Legal experts cost their
contribution on the base of a large variety of units and in particular on the base of the expertise they need to
provide, which depends on the particular ficld. Moreover, the Council of Bars and Law Societies of Europe
(CCBE) confirmed that, depending on whether the Ministry of Justice would rely on academics or lawyers in
legal firms, costs would vary widely. In the UK, the daily rate for a legal expert is €1,000. In the other
Member States, we assume that the cost of a legal expert does not diverge much from lawyers' fees.

Estimates of daily lawyers’ fees are provided below:

- Bulgaria, Romania, Slovakia, Czech Republic, Poland, Lithuania: €400 - €300
- Estonia, Portugal, Hungary, Slovenia, Greece, Belgium: €800 - €2,000

- Spain, France, Germany, Austria, Latvia, the Netherlands: €2,000 - €2,800

- Ireland, Italy, Sweden, Finland: €2,800 - €4,000

The daily rate of a legal expert therefore ranges between €400 and €4,000. It is important to note that the
figures provided refer to the daily fees of lawyers in civil proceedings, while the daily fee of criminal
lawyers might be different.

On the basis of the above assumptions the cost of the development of an exclusively country-specific Letters
of Rights, across the EU, if outsourced to a team of legal experts would be:

Min: €400 x 5 persons x 5 days = €10,000
Max: €4,000 x 5 persons x 5 days = €100,000

In conclusion, the cost of developing an exclusively country-specific Letter of Rights depends on
whether the project is subcontracted externally or conducted internally at the Ministry of Justice.
Therefore it ranges between 10,000 € and €100,000.

Where, pursuant to preferred option AS, an EU-wide standard formulation of minimum rights set out in
an Annex to the Directive would have to be drafted, such drafting would be effected by the European
Commission as part of the legislative process of adopting the Directive.

Member States individually would have to include in their Letters of Rights those procedural rights enshrined in
national legislation which go further than the EU-wide minimum rights. Thus, Member States would incur
drafting costs in relation to these rights. These costs would be much lower than the one predicted above in
relation to the drafting of an exclusively country-specific Letter of Rights. It is expected that the inclusion of
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further national procedural rights in a Letter of Rights containing the EU-wide standard formulation of
minimum rights would require the work of maximum 5 persons for 2.5 working days. Therefore, the costs of
including further national rights per Member State would be:

Min: €400 x 5 persons x 2.5 days = €5,000
Max: €4,000 x 5 persons x 2.5 days = €50,000

(2) Translation:

On top of drafting costs, Member States would incur translation costs both under option A4 and AS5. For
option A4, Member States would have to translate their respective national Letters of Rights into an adequate
number of languages themselves. Under option A5, the European Commission would provide the translation
into the 23 official Member States languages for the EU-wide standard formulation of minimum rights in the
course of the legislative process leading to the adoption of the Directive. Member States would thus only
have to bear the costs of translating the mandatory standard formulation into languages other than the 23
official languages of Member States.

The cost of translation differs widely between Member States as well. It also varies depending on the unit

used to measures this cost. Examples of the cost of translation across the EU are set out below:

- Austria: the law establishes that the translation of 1 page costs € 15.20 (1000 characters, spaces not
counted) plus €2 for writing, and €3.20 per document certification fee :

- Spain: 0,07-0,09 (word) or 0,79-1,20 (line)
- Finland: €50 - €80 per page

- Germany: Non technical texts - 1,25 € per line; Difficult technical texts or with problems of
readability - 1,85 €; Extremely difficult texts - 4 €

The costs of translating a page vary from €8.50 to €50 across the EU on average. This reflects the country-
specific examples provided above. Therefore, the cost of translating a one page document in the 23 official
European languages is:

Min: €8.50 x 23 languages = €195.50
Max: €50 x 23 languages = €1,150

The new German Letter of Rights has been translated in 46 languages. Therefore, considering this and also
considering that the length of current member States Letters of Rights varies between 1 and 7 pages, the cost

. of translating an exclusively country-specific Letter of Rights into 46 languages would range between €391

and €16,100. However, where Member States would have to provide translation for Therefore, considering
that the mandatory EU-wide standard formulation of minimum rights would take up around 3 to 5 pages, the
cost of translating this EU-wide standard formulation into 23 extra (non-EU official) languages would range
between €585 and €5,750. This cost is likely to be incurred only once, if the Member States agree to
cooperate in this translation exercise and pool resources.

Member States to incur the costs for translating further national procedural rights going beyond the
mandatory minimum rights as these will have to included in a Member State's Letter of Rights alongside the
mandatory EU-wide minimum rights. It is expected that information on such additional rights would take
one to two pages. Translation of these one or two pages in 46 languages is likely to cost each Member State
between €391 and €4,600.
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Table 1 Training cost of police officers (about the provision of information about the rights)

(3) Training of police officers, prosecutors and judges:

Generally, training on the provision of information to accused and suspected persons is likely to be part of
the normal recurring police training. Where additional training needs to be provided training costs are
incurred which primarily results from costs for training staff. In Germany, persons providing training (be
they external legal experts or judges/prosecutors/civil servants providing the training outside their working
time) would receive between €20 and €75 per hour of training. In this framework, it is assumed that each
training package would involve 15 police officers for 2 hours maximum in Member States that do not have
the letter of rights.

The need of training police officers and judges depends on whether a LR has already been introduced. In the
table below, the countries with the star are those with the LR, in which officials would require no formal
training. The other Member States, however, would need to update their police officers and judges on the
practices to be used, if the LR and the new legislation were introduced. Below we present figures about the
cost of training of police officers in these Member States, based on the data and the assumptions discussed
above. These estimates are based on the assumption that the training would be face to face; the provision of
this training through e-learning or in smaller modules within the police stations could reduce the costs by a
large amount.

€ 20 € 175 € 40 € 150 38718 | € 103,248 € 387,180
€ 20 € 75 € 40 € 150 n/a n/a n/a

€ 20 € 75 € 40 € 150 5139 | € 13,704 € 51,390
€ 20 € 75 € 40 € 150 10620 | € 28,320 € 106,200
€ 20 € 75 € 40 € 150 3247 | € 8,659 € 32470
€ 20 € 75 € 40 € 150 8156 | € 21,749 € 81,560
€ 20 € 75 € 40 € 150 238478 | € 635,941 € 2,384,780
€ v 20 € 75 € 40 € 150 51152 | € 136,405 € 511,520
€ 20 € 75 € .40 € 150 26334 | € 70,224 € 263,340
€ 20 € 75 € 40 € 150 11173 | € 29,795 € 111,730
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€ 20 €75 |€4 € 15 1933 € 5155 € 19330
le 20 €75 |ea € 15 35923 | € 95795 € 359230
e 20 €75 |€ed4 € 15 51779 | € 138077 € 517,79
le 20 €75 |€e4 € 15 45391 | € 121,043 € 453910
€ 20 €75 |€40 € 150 7971| € 21256 € 79710

EU27 | 1472300 | € 1429371 € 5360,140

*countries with Letter of Rights for which we have assumed there is no need of training

Equally, prosecutors and criminal court judges in Member States not yet using Letters of Rights may receive
formal training on the Directive and its effects. Hourly rates for training are likely to be largely identical to
training costs for police office set out above. It is assumed that judges would be trained for 2 hours, in

countries that do not have the letter of rights, in groups of 15:

: Table 2 ri

es and prosecutors (about information about the rights)

€ 20.00 75.00 € 40.00 € 150.00 1574 | € 4,196 € 15,735
€ 20.00 75.00 € 40.00 € 150.00 2469 | € 6,583 € 24,685
€ 20.00 75.00 € 40.00 € 150.00 158 | € 421 € 1,580
i € 20.00 75.00 € 40.00 € 150.00 740 | € 1972 € 7395

59

EN



EN

gu2r |

€ 20.00 € 75.00 € 40.00 € 150.00 311 | € 828 € 3,105
€ 2000 € 7500 € 40.00 € 150.00 765 | € 2,039 € 7,645
€ 20.00 € 75.00 € 40.00 € 150.00 5600 | € 14,933 € 56,000
€ 20.00 € 75.00 € 40.00 € 150.00 2109 | € 5,623 € 21,085 k
€ 20.00 € 75.00 € 40.00 € 150.00 3162 | € 8,432 € 31,620
€ 20.00 € 75.00 € 40.00 € 150.00 1220 | € 3,253 € 12,200
€ 20.00 € 75.00 € 40.00 € 150.00 23 | € 61 € 230
€ 20.00 € 75.00 € 40.00 € 150.00 1711 | € 4,563 € 17,110
€ 20.00 € 75.00 € 40.00 € 150.00 2241 | € 5976 € 22410
€ 20.00 € 75.00 € 40.00 € 150.00 4984 | € 13,291 € 49,840
€ 20.00 € 75.00 € 40.00 € 150.00 681 | € 1,816 € 6,810

*countries with Letter of Rights for which we have assumed there is no need of training

In conclusion, the overall cost of training police officers and criminal judges and prosecutors, in the Member
States that have not introduced the Letter of Rights yet, would range between €5,200 and 20,000 (in Malta)
and 650,000 and €2.4 million (in France), if we consider the different cost of training and the different
number of police officers, judges and prosecutors across Member States.
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2. Operational costs
(1) Cbsts of oral explanation of the rights

The oral provision of information about the rights and about the charges requires more time than the simple
distribution of the Letter of Rights to the accused and suspected person. It is estimated that police officers
spend 10 minutes explaining to a national accused person its rights, and 20 minutes to a non-national,
considering that this requires the help of an interpreter.

On the base of the hourly gross salaries of police officers, a model calculation of the range of costs of the
oral provision of information was prepared. In this context it will have to be borne in mind that the hourly
wage of a police officer varies widely across Europe; the model calculation is based on the following salary
figures:

- In the North Rhine-Westphalia Land of Germany, a police officer's monthly salary ranges between
€2,785 and €3,554 with a notional hourly salary ranging between €15 and €20%,

- In the UK, the maximum annual wage of a constable is £36,519 (€41,000)* and the maximum
annual wage of a sergeant is £41,040 (€46,000); hourly wages thus range between €22 and €25.

- In Italy, salaries of National Police officers range between €16,894 and €25,029 annually; implying
an approximate hourly salary range of between €8 and €15

Therefore, for the model calculation of the costs of the oral provision of information a notional hourly salary
range of between €8 (min) and €25 (max) was used. In the calculation a distinction is also being made
between the oral provision of information about their rights to nationals (who are assumed to understand the
language of proceedings) and to non-nationals (who are assumed not to understand the language of
proceedings); the cost of provision of information to non-nationals includes also the interpretation cost.
It is estimated that it would take an interpreter 20 minutes to translate the information about the rights.

The model calculation covers only those member States which do not already use Letters of ‘Rights to notify
suspects and accused persons of their rights. ’

According to this estimates, the overall cost of oral explanation of the rights (including both explanation to
national and non-nationals, see table below) ranges between €5,000 and 30,000 (in Cyprus) and €1.9
million and 4.6 million (in France).

83

Hourly wage in North Rhine-Westphalia, http://www.polizei-nrw.de/beruf/berufsangebot/Besoldung
84

http://www.police-information.co.uk/policepay.htm#constables
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Annex VI

Report of the Interservice Steering Group
16 March 2010

ISG was attended by DG COMP, DG MARKT, DG RELEX, DG ELARG, DGT and OLAF (apologies
from SCIC). Within JLS, A1, D1 and D2 were represented.

The Legal Service and the Sec Gen did not attend but their views were canvassed bilaterally
afterwards and are included in this report.

The meeting was positive in that colleagues present agreed that there was a need for this measure.

Participants (DGT/DG ELARG) were interested in how Measure B fits together with Measure A. They
had heard about the concurrent proposals on Measure A and wanted to be briefed on that

The following comments were made:

- third country nationals could be told via the Letter of Rights that there is a risk of expulsion if they are
found guilty of a criminal offence (JLS D2);

- the text should be developed to show why there is need to cover domestic procedures as well as
cross border ones since al the examples of case studies relate to cross border cases (DG COMP);

- a table is needed to show all the options, plus pros and cons (JLS D2);

- what would the implications be in terms of the need for more translators, more interpreters and more
training for those professionals? Could the EU budget be used for any of this? Training via the
European Masters? (DGT);

- this could be quite expensive for some of the newer MS (DG ELARG);

- this would be very helpful for judges to know that procedures are followed correctly (END, judge from
Slovakia from OLAF). Support for the "preferred option”.

Advice from A1:

1) Need more costings from the contractors, Matrix, to answer the questions "Where is the impact
going to be felt and to what extent?".

I) Baseline scenario needs to take into account the implementation of Measure A (i.e. the position
when MS have better translation and interpretation facilities in place).

3) Matrix have provided a lot of information but it is rather random - some is useful some is not. More
time is need to sift the information and to set out what is useful (Matrix cannot be criticised because
the timeframe meant that they were required to put forward a lot of information).

4) Need to distinguish between enforceability and verification.

5) Add a section on the "preferred option" - this is not strictly necessary, but since we have one here,
and can defend it, better to clarify.

Comments from the Sec Gen

The main issue is the very limited amount of economic data to quantify the impact of the proposal and
to compare the options on this basis. The Impact Assessment Board (IAB) is insists on that. Sec Gen
suggests looking at what was done for "Measure A" and at the IAB's opinion. Also need to estimate
the savings that can be achieved, both in terms of costs and administrative burden, by having a Letter
of Rights and also by saving on costs of appeals on the ground that insufficient information was
provided to the suspect or defendant.

Comments from the Legal Service
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The Legal Service comments centred on the contents of the preferred options (binding character of a
directive, minimum rights to be included when granting access to the file)..

Additional comments and information from OLAF

No figures and/or statistics available but a seconded national expert in OLAF (judge from Slovakia)
has the following comments:

1. In the EJN criminal law section meetings it happens often, that colleagues complain about the lack
of mutual trust: e. g. the implementation of the EAW or a possible creation of a JIT (joint investigation
team).

The EJN Internet Forum created by the Spanish presidency could be sounded out (and used as a
base for disseminating information) and also the Secretariat of the EJN could facilitate to receive more
concrete and structured information.

2. Lack of trust affected two big cases which OLAF transmitted for coordination to EUROJUST on the
bases of Art. 26 (3), (4) of the EUROJUST Decision 2002: one bilateral case in the field of direct
expenditures - Europe Aid (FR, GR) and one multilateral case in the field of customs — VAT fraud
concerning goods of Chinese origin (HU, AU, SK, FR, IT). In both cases, lack on mutual trust was
clear and affected the openness to exchange information with investigative and judicial authorities of
the other MS.
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ANNEX VII - Potential monitoring and evaluation indicators

Sources- of

Main policy objectives Potential indicators for preferred option
: . ' S B | information
- . ® Number of refusals by Member State judicial ,
'.ro f a.clhtate F}fecutlo.n and. e:!forcement of authorities to execute another Member States' Member States
judicial decisions in criminal matters governments

across the EU by ensuring that suspected
or accused persons in the EU: receive
sufficient information on their rights and

the case against them

judicial decision on fair trial grounds

* Number of cases (accompanied by summary
explanation) in which time-frames for the
enforcement of another membr States’ judicial
decision as envisaged in EU legislation on judicial
cooperation has been exceeded.

¢ Member States' judges impression of compliance
with fair trial standards of proceedings in other
Member States

also: Eurojust

Judges' associations (e.g.
European  Network  of
Councils for the Judiciary)

To ensure that suspects or accused persons
in the EU receive sufficient information on
their rights, preferably in writing, for them
to exercise their rights to a fair trial

* Legislation passed by Member State to implement
Directive by providing for
®  an unambiguous duty to inform suspects of
their rights by means of a Letter of Rights
®  an adequate means for verification of
sufficient provision of information
= adequate remedies for failure to be informed
sufficiently of rights

® Number of successful and unsuccessful
applications to the ECtHR where lack of
information on rights is alleged

¢ Number of successful appeals against a final
Jjudgment or pre-trial decision on ground of failure
to provide information on rights

Member States'
governments

also: Judges' associations
(e.g. European Network of
Councils for the Judiciary)

Inf i ided | ® be in clear
nformation provide language which
to suspects or accused b i1
rsons on their fair Wi be eastly
pe understood by

trial rights should: the suspect or

accused person

» Auvailability of Letters of Rights
=  inaccessible language
*  inasuitable range of foreign languages
*  ina version for minors and persons with
learning disabilities

e Number of informal complaints in relation to
insufficiently comprehensible Letters of Rights or
lack of interpretation of additional oral explanation
of the rights

Member States'
governments,  verification
by  foreigners' support
groups and childrens' rights
organisations (e.g. by use of
‘user panels')

Lawyers' associations (e.g.
Council of Bars and Law
Societies of Europe) and
foreigners/children’s groups

* be provided at or
before first
contact with the
police

¢ Number of Letters of Rights handed out to suspects
and accused persons in comparison to overall
number of criminal proceedings

Member States'
governments (e.g. national
statistics agencies)
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o Availability of suitable guidance and/or training
for police officers on how best to inform suspects
and accused persons of their rights

include core
rights under the
ECHR and the
CFREU which
are applicable on
arrest, first
interrogation and
during detention

» Availability of suitable guidance and/or training
for police officers on how best to inform suspects
and accused persons of their rights

e Experience of defence lawyers in relation to
adequate provision of information on rights in day-
to-day practice

Member
governments

States'

Lawyers' associations (e.g.
Council of Bars and Law
Societies of Europe)

such a way that it
is possible to
verify that the
information has
been transmitted

sufficiency of verification mechanisms in place

be re!evant, Availability of specific guidance for police officers, | Member States'
practical and - .. "
effective prosecutors and judges on the provision of additional | governments
oral explanation of rights (particularly where suspects
do not speak the language of proceedings, are minors
or show signs of having learning disabilities)
* beprovided in Experience of defence lawyers and judges with the | Lawyers'  and judges'

associations (e.g. Council of
Bars and Law Societies of
Europe; European Network
of Councils for the
Judiciary)

To ensure that accused persons in the EU
receive sufficiently detailed information on
the case against them in order to enable
them adequately to prepare their defence
or challenge pre-trial decisions

o Legislation passed by Member State to implement
Directive by providing for
= aduty to inform suspects of the case against
them by granting access to the case-file or,
where access is exceptionally refused, by
other suitable means
®  an adequate means for verification of
sufficient provision of information
= adequate remedies for failure to be informed
sufficiently of the case

o Number of instances where access to the case-file
was exceptionally refused or limited so not as to
hamper ongoing investigations

o Number of successful and unsuccessful
applications to the ECtHR where lack of

Member States'
governments
also: Judges' associations

(e.g. European Network of

information on the case is alleged Councils for the Judiciary)
o Number of successful appeals against a final
judgment or pre-trial decision on ground of failure
to provide information on rights
Information ° EZtsaxl']ig;llc:zr:ll);) - Experience of defence lawyers and judges in relation | Lawyers' and  judges'
provided to suspects adequate to adequate provision of information on rights in day- | associations (e.g. Council of

or accused persons
on the case against
them should:

preparation of the
defence case or
challenge of pre-
trial decisions

to-day practice

Bars and Law Societies of
Europe; European Network
of Councils for the
Judiciary)

e be provided in a

e Provision of adequate guidance and/or training of

Member States'
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timely fashion and
in such a way that
the suspect or
accused person
understands the
case against him

officials, prosecutors and judges

=  oninstances in which refusal of access to the
case-file would be justified and on
alternative means to provide information in
these cases

*  on best ensuring that people who do not
understand the language of proceedings
receive adequate translation of key
documents on the basis of the Directive on
the right to translation and interpretation in
criminal proceedings

¢ Number of informal complaints in relation to
insufficient access to the case-file

governments

Lawyers' associations (e.g.
Council of Bars and Law
Societies of Europe) and
foreigners/children's groups

be provided in
such a way that it
is possible to
verify that the
information has
been transmitted

Experience of defence lawyers and judges in relation
to adequate robustness of verification mechanisms in
place

Lawyers' and  judges'
associations (e.g. Council of
Bars and Law Societies of
Europe; European Network
of Councils for the
Judiciary)
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